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COLUMBIA 
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Vol. X. APRIL, 1910. No. 4 

THE INDIVIDUAL LIABILITY OF STOCK- 
HOLDERS AND THE CONFLICT 
OF LAWS.' 

B. Principles and authorities relating directly to the obligations 
of stockholders. 2 

It will of course be remembered by readers of the former arti- 
cles in this series that the entire discussion relates primarily to the 
ultimate problem exemplified in the important English case, Risdon 
Iron and Locomotive Works v. Furness? If present readers have 
in mind the precise facts of that case and also the constitutional 
and legislative enactments involved, the necessity of emphasizing 
certain distinctions must be obvious. Thus, at the very threshold 
it seems important to notice that we are not now concerned with 
the strictly internal affairs of a foreign corporation, such matters 

'Part I of the present discussion appeared in 9 Columbia Law Review 
492-522 (June, 1909). This was preceded by an introductory article 
discussing stockholders' individual obligations and liabilities in relation to 
the territorial law of a single jurisdiction: Nature of Stockholders' Indi- 
vidual Liability for Corporation Debts, 9 Columbia Law Review 285-320 
(April, 1909). 

Part I deals more especially with certain preliminary analogies in 
agency and partnership. While believed to be essential to a comprehensive 
treatment of the present subject, neither this branch of the discussion nor 
that contained in the introductory article is considered necessary to an 
intelligent and convenient perusal of the following pages. In other words, 
as to the matters included therein, Part II, presented at this time, is 
intended to be intrinsically complete. 

This subordinate division of the discussion is coordinate with "A. Prin- 
ciples and authorities relating directly to obligations other than those of 
stockholders." For the beginning of the latter division, see 9 Columbia 
Law Review 499. 

"[1905] 1 K. B. 304 Kennedy, J.; affirmed [1906] 1 K. B. 49, Collins, 
M. R., Romer and Mathew, L. JJ. The facts of this case are given 
post, pp. 287-8. 
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being regulated, of course, by the law of the place of incorporation. 4 
It is equally clarifying to recognize that the Risdon case does not 
involve the rights, privileges, powers, duties and liabilities of stock- 
holders as to one another or as "to the corporation." 5 The obliga- 
tions and liabilities of stockholders to one another or "to the cor- 
poration" correspond precisely to those of partners inter se. The 
latter obligations and liabilities, as we have seen, are very properly 
determined according to the law governing the partnership agree- 
ment, i. e., ordinarily at least, the law of the place where such agree- 
ment was made. 6 Accordingly, both by analogy and by the in- 
trinsic necessity of the case it would seem that the existence, the 
nature and the extent of the obligations and liabilities of stock- 
holders to one another (or "to the corporation") should be re- 
ferred to a single law, that is, the law under which the association 
of individuals have effected their corporate agreement and fixed 
the conditions of membership.' Thus, here again the law of the 

'Miles v. Woodward (1896) 115 Cal. 308, 311; see Williams v. Gaylord 
(1902) 186 U. S. 157, 163, affirming s. c. (1900) 102 Fed. 372, 375; London, 
etc., Bank v. Aronstein (1902) 117 Fed. 601, 609. 

In Miles v. Woodward supra, Henshaw, J., speaking for the court, 
said: "The statute is in its nature both penal and remedial. It is directed 
to the internal affairs of the corporation, and not to its outside dealings 
or to the conduct of its business. * * * Over the organization and 
internal government of foreign corporations it (the legislature) has no 
such powers. The laws of the state do not have extraterritorial force. 
It would be meaningless for this state to try to legislate upon the internal 
affairs of such foreign corporations, and it has not attempted to do so." 

With the foregoing, compare Westlake, Priv. Internat. Law (4th ed.) 
358-9: "The regulation of any artificial person, in matters concerning only 
itself or the relations of its members, if any, to it and to one another, 
must depend on the law from which it derives its existence." 

It seems not without significance that, while the California Supreme 
Court holds in Miles v. Woodward supra, that the California law is 
powerless to regulate the strictly internal affairs of a foreign corporation, 
the same court has recently decided that such law may, as to transactions 
with creditors within the State, determine the individual obligations of 
stockholders in a foreign corporation: Peck v. Noee (1908) 154 Cal. 351, 
354, following Pinney v. Nelson (1901) 183 U. S. 144. Both of these 
cases will be discussed more fully hereafter. 

"If we remove the veil of fiction, the so-called obligations and liabilities 
of the stockholders "to the corporation" can be recognized as in reality 
the obligations and liabilities of the stockholders inter se. 

'See especially Baldwin v. Gray (La. 1826} 4 Mart. (n. s.) 192, discussed 
and quoted from, Part I, 9 Columbia Law Review 514. 

'Compare the lucid statement in 2 Morawetz, Priv. Corp. (2nd ed.) 
sec 967 : "The word 'charter' is here used to signify the agreement between 
the shareholders of the corporation, whether this agreement be in a special 
act of the legislature, or in articles of association, or in either of these 
taken in connection with certain general laws of the State. * * * The 
laws of the State where the corporation was formed by the agreement of 
the corporators, are regarded only so far as they determine the scope and 
validity of this agreement itself. The same rule would apply to a general 
or limited partnership formed by agreement in one State for the purpose of 
carrying on business in other States." 
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place of incorporation must, in the very nature of things, furnish 
the controlling rule. 8 

It seems very clear that, both according to theoretical and prac- 
tical considerations and according to the analogies of agency and 
partnership, the obligations and liabilities just discussed are funda- 
mentally different from the stockholders' direct obligations and lia- 
bilities to corporation creditors, whether the latter obligations and 
liabilities be corporate (i. e., quasi-joint) or individual (i. e., 

'Nashua Savings Bank v. Anglo-American, etc., Co. (1903) 189 U. S. 
221, 230, 232 (Action brought by British corporation against defendant to 
recover the amount of an assessment levied by such corporation, pursuant 
to its charter and by-laws, upon defendant's subscription to a thousand 
shares of stock); Allen v. Fairbanks (1891) 45 Fed. 445 (Right of 
stockholders who have paid more than their ratable share of a corporate 
debt under an individual liability to have contribution against other stock- 
holders) ; Morris v. Glenn (1888) 87 Ala. 628 (Similar to first case; 
assessment on stock in Virginia corporation) ; Lewisohn v. Stoddard (1906) 
78 Conn. 575; 63 Atl. 621, 624-625, 627, 628 (Obligation of stockholders 
in Missouri corporation to pay in full par value of their shares despite the 
fact that they were issued as if fully paid for; such corporation having 
become insolvent, the creditors thereof allowed to maintain a "creditors' 
bill" in the Connecticut courts to reach the obligations of the stockholders 
as "equitable assets." Baldwin, J. : "Whatever contractual obligations the 
shareholders had come under to the corporation, they had impliedly agreed, 
in case of dissolution, to perform in favor of their statutory successors. 
The promise of each, in legal effect, under the laws of Missouri, which 
governed his relation to the corporation, was to pay for his shares to the 
corporation or, in case of its dissolution leaving debts unpaid and no 
other assets to meet them, to pay for them to those who at the time of 
dissolution should be directors of the company. * * * And where, as 
is charged in the present case, the directors of such a company wholly 
refused to demand or collect from themselves and the other defendants 
mentioned herein the amount due and unpaid on their subscription to the 
stock, they could properly be made defendants in an action by creditors 
to take benefit from this liability of the stockholders.") ; Young v. Farwell 
(1891) 139 HI. 326, 333 (Similar to Lewisohn v. Stoddard, the case 
immediately preceding; equitable remedy in Illinois forum denied, however, 
because of impossibility of satisfactorily adjusting rights of stockholders 
inter se. Schofield, J.: "The rights sought to be passed upon and deter- 
mined in this proceeding are those which arise from the relations between 
a corporation and its members, and depend upon the law of the place where 
the corporation was organized."); Mandel v. Swan Land Co. (1895) 154 
111. 177, 184, 187 (Similar to Nashua Savings Bank v. Anglo-American, etc., 
Co. supra; Illinois stockholder held liable in Illinois forum to Scotch 
corporation on calls made pursuant to charter and by-laws) ; Anglo-Ameri- 
can, etc, Co. v. Dyer (1902) 181 Mass. 593 (Same plaintiff, and facts 
precisely similar to those of Nashua Savings Bank v. Anglo-American, etc., 
Co. supra); Hobgood v. Ehlen (1906) 141 N. C. 344 (Similar to Lewisohn 
v. Stoddard supra; equitable proceeding by Delaware corporation's trustee 
in bankruptcy to recover from stockholders the amount of their unpaid 
stock subscriptions, the stock having been issued as fully paid in exchange 
for property greatly overvalued. Brown, J. : "The_ general rule in all the 
states is that a subscriber to stock of a corporation is under a liability 
to pay therefor, which liability, so far as creditors are concerned, can 
only be extinguished by actual payment or a valid release."). Compare 
Nat. Tube, etc., Co. v. Ballou (1892) 146 U. S. 517, 523; Johnson v. 
Tennessee Oil, etc., Co. (N. J. Ch. 1908) 69 Atl. 788, 791; Daggett v. 
Southwest Packing Co. (1909) 155 Cal. 762, 764, 765. 
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several). While there has been an unfortunate tendency on the 
part of both courts and text-writers to overlook these important 
differential characteristics, for the sake of clear thinking it is 
necessary that a sharp contrast be drawn, especially when the 
specific question for decision touches the Conflict of Laws. Ac- 
cordingly, let us remember that the ultimate problem in Risdon 
Iron and Locomotive Works v. Fumess and similar cases is this : 
According to what rule of law should be determined the stock- 
holders' direct individual obligations to corporation creditors?" 
Just as the law governing an ordinary foreign principal's relations 
with his agent may not be the law which determines his obligations 
and liabilities to third parties dealing with such agent, 10 and just 
as the law governing the relations of foreign partners inter se 
may not be the law which determines their obligations and liabili- 
ties to creditors, 11 so, for similar compelling reasons, theoretical 

"Although the California code provision relating to the obligations of 
stockholders in foreign corporations was enacted over thirty years ago, 
curiously enough it has but recently sprung into prominence in the courts. 

Adopting the chronological order, the cases are as follows: Pinney v. 
Nelson (19,01) 183 U. S. 144 (California stockholder in Colorado corpora- 
tion doing business in California) ; Risdon Iron and Locomotive Works v. 
Fumess [1905] 1 K. B. 304, [1906] 1 K. B. 49 (C. A.) (English stock- 
holder in English corporation doing business in California) ; Peck v. Noee 
(1908) 154 Cal. 351 (California stockholder in Nevada corporation doing 
business in California) ; Thomas v. Matthiessen (C. C, S. D. N. Y. 1909) 
170 Fed. 362 (New York stockholder in Arizona corporation doing business 
in California). The applicability of the California statute to stockholders 
in extra-state corporations is now the subject of litigation in the courts 
of Illinois. 

The general question raised by the California statute is apt to become of 
constantly increasing importance and prominence. Thus, two very recent 
cases involving statutes fundamentally similar to that of California are 
Leyner Engineering Works v. Kempner (C. C, S. D. Tex. 1908) 163 Fed. 
605 (Texas stockholder in Texas corporation doing business in Colorado; 
statute of Colorado provides for individual obligations of stockholders 
in foreign corporation failing to file copy of articles of incorporation, etc.) ; 
Chesley v. Soo Lignite Coal Co. (N. D. 1909) 121 N. W. 73 (Stockholders 
in South Dakota corporation doing business in North Dakota; North 
Dakota statute similar to the Colorado statute involved in preceding case). 
The State of Idaho, it may be added, has a statute very similar to that 
of California. 

Although in all the foregoing cases the question as to the law deter- 
mining the obligation of stockholders presents itself in a comparatively 
modern and uncommon form — thus deriving new importance and interest 
— that question is, in its fundamental aspects, an old one; and, as will 
appear later, there are a number of earlier authorities which, though 
entirely overlooked in recent cases and discussions, are directly in point. 

"As to the principles of the Conflict of Laws determining what law 
governs the obligations of foreign principals, disclosed or undisclosed, see 
the authorities discussed in Part I, 9 Columbia Law Review 506-513. 

u As to the principles of the Conflict of Laws determining what law 
governs the obligations of the members of a foreign partnership, see the 
authorities reviewed in Part I, 9 Columbia Law Review 513-522. 
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and practical, it may well be that the law governing the relations 
of the stockholders to one another (or "to the corporation") is 
not necessarily the law which controls their direct corporate (». e., 
quasi-joint) 12 or their direct individual obligations and liabilities 
to corporation creditors. 

For the purpose of presenting squarely the various concrete 
forms that this general question in the Conflict of Laws may as- 
sume, let us make a final amendment to the hypothetical case which 
by successive modifications has been gradually approximating the 
precise combination of facts found in the Risdon case. 13 By so 
doing, we reach the very question presented to the English courts 
for decision: The defendant, E, a subject and resident of England, 
was a large shareholder in the Copper King, Limited, a joint-stock 
company registered under the English Companies Acts, 1862-1898. 
By its "Memorandum of Association" the liability of the share- 
holders was stated to be "limited by shares"; and the principal 
objects were to acquire, work, and deal in various sorts of mines 
and mining privileges "in the United States, Australasia and else- 
where; * * * to purchase machinery and materials of every kind 
requisite for the purposes of the company ; to carry out all or any 
of the foregoing objects in any part of the world,-" and "to do all 
such other things as are incidental or conducive to the attainment 
of the above objects." By the "Articles of Association" the 
directors were empowered, inter alia, "to do all such other things, 
and to take such steps as -may now or at. any time become necessary 
so as to comply with any statutory enactment, rule, or regulation 
in any country, colony or place where the Company may carry on 
business. * * * " A copy of the Memorandum of Association 
and the Articles of Association was filed with the Secretary of 
State of the State of California in May 1901, this being done pur- 
suant to the requirements of the laws of that State. The Copper 
King, Limited, in accordance with the authorization contained in 
the Memorandum and the Articles, acquired and operated certain 
mines located in California ; and, for the purpose of working those 
mines, the company purchased certain machinery from the plaintiff, 

"For a discussion of the nature of stockholders' corporate (or quasi- 
joint) obligations, commonly designated as the obligations "of the corpora- 
tion," see the introductory article, 9 Columbia Law Review 285, 301-308. 

"For the original hypothetical case heretofore used for giving concrete- 
ness to the discussion of the various preliminary problems in the Conflict 
of Laws, see Part I, 9 Columbia Law Review 495-496, 499; and for the 
questions in agency, partnership, etc., successively based thereon, see Ibid. 
505-506, 508, 509, 513, 516. 
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a California corporation having its manufacturing plant and busi- 
ness office in that State. The contract of purchase was made in 
California; in accordance with its terms the machinery was to be 
delivered there ; and the purchase price was to be paid within the 
State." By the constitutional and legislative enactments of Cali- 
fornia, if a corporation, — whether incorporated in that State or 
elsewhere — does business therein, every shareholder is directly and 
individually liable to any corporation creditor for such proportion 
of the debt as the amount of his shares bears to the whole of the 
subscribed capital stock. 15 The machinery was duly delivered, but 
the debt thus incurred was not paid. The Copper King, Limited, 
having become insolvent, the plaintiff brought an action in an 
English court to enforce E's direct proportional individual lia- 
bility under the California laws. Mr. Justice Kennedy held, as a 
matter of law, that the plaintiff was not entitled to recover; and 
this decision was affirmed by the Court of Appeal. These are the 
essential facts of the Risdon case. In order, however, to suggest 
all of the various typical cases that have come before the courts, 
let us assume, as futher facts, that the Copper King, Limited, duly 
contracted a certain debt in England, and that, in addition to E and 
certain other Englishmen, the shareholders included F, a citizen 
and resident of New York, and G, a citizen and resident of Cali- 
fornia. Under this entire combination of facts the six possible 
variations of the problem are presented in tangible form: (i) The 
individual obligation of E, the English stockholder, as to the debt 
incurred in England ; (2) The individual obligation of F, the New 
York stockholder, as to the debt incurred in England; (3) The 
individual obligation of G, the California stockholder, as to the 
debt incurred in England; (4) The individual obligation of G, the 
California stockholder, as to the debt incurred in California; (5) 
The individual obligation of F, the New York stockholder, as to 
the debt incurred in California; (6) The individual obligation of 
E, the English stockholder, as to the debt incurred in California. 
In entering upon a somewhat careful consideration of the ques- 

"As to this fact in the case, see Part I, 9 Columbia Law Review 495, 
n. 6. 

"For the California constitutional and legislative enactments, see the 
quotations given in the introductory article, 9 Columbia Law Review 286, 
n. 7. 

As to the nature of the individual obligations and liabilities arising 
under these enactments, see the authorities and discussion in the intro- 
ductory article, 9 Columbia Law Review 305-320, especially 306-309. 
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tions just outlined, it may not be amiss to notice, as a preliminary 
matter, the general condition of the authorities. It seems well to 
remember that no surprise should be occasioned if the authorities 
as a whole are not so clearly reasoned and entirely harmonious as 
to furnish a somewhat dogmatic answer to each of the questions 
presented. This must be very evident when we reflect that most 
problems in the Conflict of Laws, because of their vastly greater in- 
trinsic difficulty, are subject to the exigencies of more than ordinary 
misunderstanding of principle, ambiguity of exposition, 18 and di- 
versity of decision. Thus, even on the frequently recurring and rela- 
tively fundamental question as to the law determining the existence, 
nature and extent of the most simple contractual obligations, the 
authorities are, as is well known, in bewildering and hopeless con- 
flict, actual or apparent, — this being true not only as to the totality 
of decisions in the common law jurisdictions but also as to the com- 
paratively small number of judicial rulings in many a single juris- 
diction separately considered. 17 If this be so, then a fortiori, when 

'Throughout the subject of Conflict of Laws the most unfortunate 
ambiguity of terms and the most prolific source of confusion and error 
are to be found in the oft-repeated and apparently unequivocal statements 
by judges and text-writers to the effect that a certain foreign law governs 
a given case. In every such case, in order to remove all ambiguity, the 
pivotal question must be raised: In what sense does the designated foreign 
law govern? Is such foreign law deemed controlling in the first instance; 
or is the rule of that law important only because, for sufficient reasons, 
it is adopted by some other law which is determinative in the first instance, 
the latter in turn being applied by the court of the forum in which the 
action happens to be brought? As to this source of ambiguity, see Part I, 
9 Columbia Law Review p. 520 and n. 65; and compare the recent dis- 
criminating remarks of Professor J. H. Beale, 23 Harv. L. Rev. 207-208, 
260-261. 

It seems inevitable that this remarkable source of confusion and error 
will be perpetuated unless certain technical terms are invented for the very 
purpose of making the necessary discriminations, as above suggested. 

"For the conflicting rules, see Part I, 9 Columbia Law Review 499-505. 

See also the interesting historical, expository and critical essays of Pro- 
fessor J. H. Beale : What Law Governs the Validity of a Contract, 23 Harv. 
L. Rev. 1-12, 79-103, 194-209, 260-272. In these very recent and valuable 
articles Professor Beale collects and reviews exhaustively the authorities 
in all of the common law jurisdictions, the decisions in each jurisdiction 
being collated and discussed as a unit. For the purpose of exemplifying 
the remarkable and unfortunate condition of the authorities, it seems desir- 
able to refer to the significant language used by the learned writer in con- 
cluding his review of the cases in the Supreme Court of the United States : 
"It will thus be seen that almost every rule ever suggested for determining 
the law applicable to the validityof a contract which has ever been seriously 
urged in a common-law jurisdiction has at one time or another been adopted 
by the Supreme Court of the United States as the basis of its decision; 
that each decision has been made apparently without realizing its incon- 
sistency with former decisions; and that many of the decisions are self- 
contradictory" (23 Harv. L. Rev. 84). 
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we approach the more complex and comparatively modern ques- 
tions relating to the law determining the existence, nature and 
extent of the obligations of stockholders — questions given sudden 
prominence and new interest in connection with the California 
statute and others more or less similar — we must naturally expect 
to find the authorities in a somewhat "nebulous" condition. Such 
is the fact. Both in the text-books and in some of the very recent 
cases on the subject most of the older authorities having a more 
or less specific bearing seem to be somewhat misunderstood or else 
very ambiguously and inadequately stated; and the remaining au- 
thorities appear to have been either entirely overlooked or seri- 
ously underrated. Upon the whole, however, — despite some con- 
flict, either actual or apparent — it is believed that the decisions and 
dicta more specifically in point, like the analogous authorities on 
agency and partnership heretofore considered, point rather con- 
vincingly to the proposition that stockholders' direct individual 
obligations to a given creditor should be determined, not necessa- 
rily by the law that governs the relations of the stockholders inter 
se, but, on the contrary, by such law as controls their direct cor- 
porate (or quasi-joint) obligations to the same creditor, i. e., ordi- 
narily the lex loci contractus as between the creditor and the repre- 
sentative (or quasi-agent) of the stockholders. 

While the six cases already outlined in concrete form are very 
closely related, it seems best both for theoretical and for practical 
considerations to discuss them somewhat separately from one 
another : 

The lamentable perversities of this comparatively fundamental question 
are further exemplified by the rulings in Massachusetts^ the jurisdiction 
upon which Professor Beale seems to place most reliance in support of the 
view that the lex loci contractus should always determine the validity of a 
contract. Thus, after discussing the Massachusetts decisions and noticing 
certain dicta not in harmony therewith, he says : "It thus appears that Massa- 
chusetts is pretty firmly committed to the doctrine that the validity of a con- 
tract is necessarily governed by the law of the place of making" (23 Harv. 
L. Rev. 100). Yet in a very recent case, evidently published too late to 
be cited in Professor Beale's article [Old Dominion Copper Mining & 
Smelting Co. v. Bigelow (Sept. 14, 1909) 89 N. E. 193, 200] the Massa- 
chusetts court adopts — as one of two grounds stated to be equally decisive 
of the question involved — the proposition that, "where a contract is made 
with a purpose by the parties to it that it shall be performed in a particular 
place, its validity and interpretation are to be determined by the law of 
the place where it is to be executed. It is made with a view to that law." 
For this the court cites some cases from the Supreme Court of the United 
States, an English case, and a single Massachusetts case — American Malt- 
ing Co. v. Southern Brewing Co. (1907) 194 Mass. 89. This latter case 
contains merely some loose dicta which, if at all in point, are (as so clearly 
shown by Professor Beale) opposed to the great current of Massachusetts 
decisions. 
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I. The individual obligation of E, the English stockholder, as to 
the debt incurred in England. 

The Copper King, Limited, having been incorporated in Eng- 
land (i. e., the stockholders having formed their corporate agree- 
ment under the English law), E having been a subject and resident 
of England at the time the debt was incurred, and the debt in 
question having resulted from a transaction taking place entirely 
in England, it is needless to say that a strong prima facie case is 
made for the applicability of the English law (in the first instance) 
to determine the direct individual liability or non-liability of the 
English stockholder. Obviously the New York law has nothing to 
do with the case, despite the fact that at least one of the other 
stockholders is a New Yorker. How about the California law? 
It must of course be remembered — as a matter of no slight signifi- 
cance in relation to subsequent phases of the discussion — that, in 
accordance with the express authorization contained in the Memo- 
randum and the Articles of Association, the officers and agents of 
the Copper King, Limited, acting in behalf of E and the other 
stockholders, have under corporate forms, methods and procedure 
transacted some of the company's business (perhaps almost all of 
it) in California rather than in England. In short, even though it 
be tentatively conceded that there was not in the fullest sense, a 
formal "reincorporation" under the California law, the important 
fact- confronts us that E and his associates have enjoyed "corpo- 
rate" legal rights, privileges and powers in California as well as in 
England; the stockholders' rights, etc., have indeed been substan- 
tially as great and beneficial as if these same parties had in the 
most formal way become a California corporation. This fact, 
as will be more fully urged hereafter, may constitute an intrinsi- 
cally sufficient reason why the law of California should (in the 
first instance) be deemed controlling as to business done in that 
State; but no matter how great and important the rights, etc., 
enjoyed in that State or the volume of business transacted therein, 
no one would seriously contend that E is subject to the California 
rule so far as concerns the purely English debt now in question. 
As to this, the English rule must of course determine not only the 
corporate (or quasi-joint) obligations of E and his associates but 
also (and for similar good reasons) their respective individual obli- 
gations, if any. Accordingly, since it is clear that the local English 
law imposes on the stockholder of a limited company only a corpo- 
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rate (or quasi-joint) obligation in favor of the creditor, 18 it goes 
without saying that in no judicial forum whatever should E be re- 
garded as having incurred any direct individual obligation to such 
creditor. 

2. The individual obligation of F, the Nezv York stockholder, as 
to the debt incurred in England. 

This case differs from the preceding in only one respect: F, 
instead of being a subject and resident of England, is a New 
Yorker who has never been within the territorial bounds of Eng- 
land ; and for present purposes it may be assumed that he bought 
his shares in New York and then by mail caused himself to be 
registered on the books of the company and a new certificate to be 
issued to him. Does this differential element require a result other 
than that reached as to E, the English stockholder? Is the English 
territorial rule of law mere brutum fttlmen as to F merely because 
the latter has never been physically present in England ? 

Surely the New York law is not concerned with the transaction 
before us merely because F is a citizen and resident of that State, 
or because his authorization to do business in England for himself 
and others emanated from that State, 19 or because he may have 
been entirely familiar with the terms of New York law and abso- 
lutely ignorant of the terms of the English law. In this connection 
the case of Cushing v. Perot 20 is instructive. A certain Kansas 
corporation incurred a debt (apparently) within the State of 
Kansas. The defendant, who was a stockholder in the corporation 
and a citizen of Pennsylvania, was sued by the creditor in the 
courts of the State last mentioned. The action was based on the 
Kansas statute providing that, despite full payment for his shares, 
every stockholder should be under a direct individual obligation to 
corporation creditors to the amount of his stock. In answer to 
this claim, the defendant pleaded inter alia: "The plaintiff's de- 
mand is based upon the alleged laws of the state of Kansas. * * * 
I own fifty shares of the stock * * * for which I paid full par 
value, in cash ; and when I purchased this stock, I had no knowl- 
edge nor information in regard to the Kansas laws. I am a citizen 

"See introductory article, 9 Columbia Law Review 305-306. 

la If this were so, then a foreign principal's obligations to creditors should 
be determined not by the law of the place where the agent acts but by the 
law of the place where the agent is appointed. Such a result would be 
against the great trend of the authorities. See Part I, 9 Columbia Law 
Review 508 et seq. 

"(1896) 175 Pa. St. 66, 70, 73. 
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of Pennsylvania, and I deny that the laws of Kansas are binding 
upon me." The Supreme Court of Pennsylvania, while deciding 
for the defendant on entirely different grounds, squarely repudi- 
ated the defense based on his Pennsylvania citizenship and on his 
ignorance of the Kansas law. Mr. Justice Mitchell, in delivering 
the opinion of the court, said : 

"The first point though averred with generality and looseness 
* * * raises questions of great nicety, involving general principles 
of jurisprudence, the comity between states, and the conflict of 
laws with regard to both rights and remedies. * * * In regard to 
the Kansas statute under consideration, my individual opinion is 
that by the weight both of reason and authority the liability created 
by it is contractual and should be enforced by any court having 
jurisdiction of the parties." 

This result accords with the great current of judicial decisions. 21 
Proceeding with our consideration of F, the New York .stock- 
holder, since it is clear that the New York rule of law is altogether 
inapplicable, it follows, a fortiori, that the California law has no 
efficacy in the case now before us. 

Thus, by the mere process of elimination, the English terri- 
torial law seems to be controlling ; and, if the matter be approached 
from the affirmative side, this conclusion seems entirely reasonable. 
Not, however, because England is the place of original incorpora- 
tion, or because F's relations to his fellow stockholders are deter- 
mined according to that law, 22 but rather — if the analogous cases 
of agency and partnership are not to be ignored — because England 
is the place where, with the authorization of the New Yorker and 
his associates, and in their behalf, under corporate forms, methods 
and procedure the business in question has been transacted and the 
particular debt incurred. The existence (or non-existence), nature 
and extent of the New Yorker's obligations, corporate or individual, 
should be determined by the English law for the same general 
reasons that the obligations of a New York principal, disclosed or 
undisclosed, — and likewise the obligations of New York partners — 
should be determined by that rule : that is, as to a debt contracted 
through an agent acting in England. 23 As we have seen, in the 

"See introductory article, 9 Columbia Law Review 309-319; also infra, 
note 24. 

"See supra, pp. 284-5, and n. 8. 

^Compare the reasoning of Brewer, J., delivering the opinion of the 
court, in Whitman v. Oxford National Bank (1900) 176 U. S. 559, 563, the 
part referred to being quoted in the introductory article, 9 Columbia Law 
Review 315; and consider also the similar reasoning of the same learned 
judge in Pinney v. Nelson (1901) 183 TJ. S. 144- 
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case before us the English law purports to impose on the New 
Yorker and his associates only a corporate (or quasi-joint) obli- 
gation; but if, in addition thereto, that law sought to create con- 
current direct individual obligations against the New Yorker and 
his associates respectively, such law would be applied in all juris- 
dictions in which an action might happen to be brought. It is 
hoped that this matter may become clearer as the discussion pro- 
ceeds. For the present it suffices that the result here suggested as 
correct on principle has been established by a large array of de- 
cisions. 24 

See also the review of the English and American authorities relating 
to the obligations of foreign principals: Part I, 9 Columbia Law Review 
506-512; and consider especially Maspons v. Mildred (1882) 9 Q. B. D. 
530, 539 (Ibid. 509); Arayo v. Currell (1830) 1 La. 528, 530 (Ibid. 511). 

For a discussion of the authorities bearing on foreign partnerships and 
foreign unincorporated joint-stock companies, see Part I, 9 Columbia Law 
Review 513-522; and consider especially Baldwin v. Gray (La. 1826) 4 
Mart. (n. s.) 192 (Ibid. 514). 

"Flash v. Conn (1883) 109 U. S. 371 ; Whitman v. Oxford Nat. Bank 
(1900) 176 U. S. 559, 563; Hancock Nat. Bank v. Farnum (1900) 176 U. S. 
640; Bernheimer v. Converse (1907) 206 U. S. 516, 529 (semble) ; Rhodes 
v. U. S. Nat. Bank (1895) 66 Fed. 512, 516; McVickar v. Jones (1895) 70 
Fed. 754; Mechanics Sav. Bank v. Fidelity Insurance etc. Co. (1898) 87 Fed. 
113; Dexter v. Edmands (1898) 89 Fed. 467; Hale v. Hardon (1899) 95 
Fed. 747; Lanigan v. North (1901) 69 Ark. 62; Ferguson v. Sherman 

(1897) 116 Cal. 169, 175; Flash v. Conn (1878) 16 Fla. 428, 464; Fowler 
v. Lamson (1893) 146 111. 472, 479; Bell v. Farwell (1898) 176 III. 489, 
495; Latimer v. Citizens' State Bank (1897) 102 la. 162; Pulsifer v. Greene 
(1902) 96 Me. 438; Hancock Nat. Bank v. Ellis (1898) 172 Mass. 39, 46; 
Broadway Nat. Bank v. Baker (1900) 176 Mass. 294, 296; Converse v. Ayer 
(1908) 197 Mass. 443, 453 (semble) ; Western Nat. Bank v. Lawrence 

(1898) 117 Mich. 669, 672, 674; First Nat. Bank v. Gustin etc. Co. (1890) 
42 Minn. 327; Hodgson v. Cheever (1880) 8 Mo. App. 318, 322; Guerney v. 
Moore (1895) 131 Mo. 650; Ex parte Van Riper (N. Y. 1839) 20 Wend. 
614 (directors' individual liability); Molson's Bank v. Boardman (N. Y. 
1888) 47 Hun 135, 141-142; Kulp v. Fleming (1901) 65 Oh. St. 321; Blair 
v. Newbegin (Oh. 1902) 62 N. E. 1040, 1043; Aldrich v. Anchor Coal Co. 
(1893) 24 Or. 32, 34; Gushing v. Perot (1896) 175 Pa. St. 66 (semble); 
Ball v. Anderson (1900) 196 Pa. St. S6, 88-89; Vance v. McNabb Coal etc. 
Co. (Tenn. 1897) 48 S. W. 235, 244; Farr v. Briggs (1900) 72 Vt. 225 
(directors' individual liability) ; Nimick & Co. v. Mingo Iron Works (1884) 
25 W. Va. 184. 

The case of Flash v. Conn (1883) 109 U. S. 371 (Florida stockholder 
in New York corporation) supra, has been cited with approval in two Eng- 
lish cases: Huntington v. Attrill [1893] A. C. 159, 160 per Lord Watson; 
Risdon Iron etc. Works v. Furness [1905] 1 K. B. 304, 314, per Kennedy, 
J., semble. 

Of the above cases two related to that part of the California statute 
imposing a proportional individual liability on stockholders in California 
corporations: Lanigan v. North (1901) 69 Ark. 62 (Arkansas stockholder 
in California corporation) ; Aldrich v. Anchor Coal etc. Co. (1893) 24 Or. 
32, 34 (Oregon stockholder in California corporation). Of the remaining 
cases in this note about half involved the direct "double" individual liability 
under the Kansas statute applying to stockholders in Kansas corporations. 

The authorities cited in this note constitute the bulk of those commonly 
cited in text-books for the very ambiguous proposition that the law of the 
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3. The individual obligation of G, the California stockholder, as to 

the debt incurred in England. 

Here the facts are the same as those of the case just discussed, 
save that the stockholder is a resident and citizen of California 
instead of New York. If we remember that we are now consider- 
ing only the English debt, it must of course be evident that this 
difference is entirely immaterial. Accordingly, the final conclusion 
must be that the English law determines whether or not G is sub- 
ject to a direct individual obligation concurrent with the usual 
direct corporate (or quasi-joint) obligation. 

4. The individual obligation of G, the California stockholder, as to 

the debt incurred in California. 

As to the three concrete cases relating to the English debt of 
the Copper King, Limited, the results suggested as necessary ac- 
cording to principle and analogy are supported by a very satisfying 
number of judicial precedents; and thus it has seemed desirable to 
consider these preliminary cases, not because they present any 
very great intrinsic difficulty or noteworthy conflict of authority, 
but rather because they shed much light on the questions to follow 
and tend strongly to suggest the correct answers. With the fourth 
case, now before us, we pass into the region of greater difficulty 
and more immediate interest. In case "1" we had to consider an 
English stockholder in the Copper King, Limited, an association of 
individuals, doing business and contracting a debt in England ; in 
the case now before us, we have a California stockholder in the 
Copper King, Limited, an association of individuals doing business 
and contracting a debt in California. As to the former case the 
English law admittedly governs bot h as to the corporate (or quasi- 

place of incorporation determines the existence (or non-existence), nature 
and extent of stockholders' individual obligations to corporation creditors. 
But, as ■anil appear more fully hereafter, in all but two or three of these 
cases, the corporation debt either had been, or was assumed to have been, 
created in the place of incorporation. Accordingly, in the vast majority 
of the decisions the law of the place of contracting and the law of the 
place of incorporation were identical; and in the remaining two or three 
cases neither counsel nor court attached any importance whatever to the 
fact that the corporation debt or contract was made outside of the place 
of incorporation. In every one of the cases in this note, therefore, the con- 
trast and "conflict" presented to the mind of the court—if, indeed, any con- 
trast at all was drawn— related, not to the law of the place of incorporation 
in opposition to the law of the place of contracting, but, on the contrary, 
to the law of the place of incorporation in opposition to the law of the 
residence or domicile of the particular stockholder being sued. With still 
less discrimination, cases such as those cited ante, note 8, are sometimes 
cited for the proposition noted at the beginning of this paragraph. 
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joint) obligation and as to the individual obligations of the stock- 
holders. As to the latter case, no one would seriously question that 
the California law governs in all respects, so far as concerns the 
existence (or non-existence), nature and extent of the corporate 
(or quasi-joint) obligation. 25 Are we, however, forced either by 
principle or by authority to admit that at this point the symmetry 
of the law ceases? Is it true that the individual obligation (or 
non-obligation) of the California stockholder in relation to the 
California debt is to be determined in the first instance, not by the 
California law but by the English law ? If such a concession is to 
be made, must we not have very convincing reasons or else abso- 
lutely compelling authorities? 

In the introductory article by the present writer much em- 
phasis is placed on the ultimate fact that a private corporation — 
differing from a partnership only in sundry particulars — is simply 
an association of real persons transacting business under legal 
forms, methods and procedure that are sui generis; 2 " and, more or 
less as a corollary to this, it has been urged that the law of corpo- 
rations can, as to any new or difficult problem, be adequately un- 
derstood and stated only in terms of the rights and "no-rights," 27 
privileges and duties, non-liabilities and liabilities, powers and dis- 
abilities of the various real persons concerned. It is confidently 
believed that, if these fundamental truths be kept steadily in mind, 
the mists that befog the subject of foreign corporations will be to 
a large extent dissipated. 

Perhaps, however, the validity of this suggestion may best be 
indicated if at the very outset some attention be given to the so- 
called "fictional theory" of foreign corporations; and, indeed, for 
the sake of both clearness and completeness some consideration of 
the cases from this point of view seems an indispensable prelimi- 
nary to the reduction of the various judicial rulings to their lowest 
terms. Present purposes, however, do not require, and the limits 
of space do not permit, more than the briefest possible treatment 
of the subject in terms of fiction or figures of speech. For that 

^See Part I, 9 Columbia Law Review 499-505. 

M See introductory article, 9 Columbia Law Review 287-292. 

"The terminology of the law seems to offer no single word to denote 
the mere absence of a legal right. A legal duty, though commonly thought 
of as the opposite of a right, seems rather to be merely the negation of a 
legal privilege (or liberty). X, may, for example, have no right against Y 
in relation to a given tangible object; and yet it may also be true that, 
as to such object, X is under no duty either to Y or to any one else: that 
is X may have a privilege to do what he pleases in respect to the object 
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reason, all that is to be suggested concerning this phase of the sub- 
ject is intended to apply not only to case "4" (involving the Cali- 
fornia stockholder in the English corporation) , but also to case "5" 
(involving the New York stockholder) and case "6" (involving the 
English stockholder). As may soon be evident, according to "the 
entity theory" of corporations the individual obligations of stock- 
holders could hardly be thought dependent, in any way, upon their 
respective places of residence. Thus, separate treatment of the 
three cases seems quite unnecessary. 

"The fiction theory." — The discussion from the fictional point 
of view must necessarily begin with Bank of Augusta v. Earle, 23 a 
case cited in a large majority of American cases relating to foreign 
corporations and noticed also in some of the English and Canadian 
cases. Since, as to this particular subject, the well-known opinion 
of Chief Justice Taney has held almost absolute sway over the 
thought of American lawyers, it becomes of some importance to 
observe the precise scope of the actual decision and also the reason- 
ing advanced in support of it. A bill of exchange was executed 
in Alabama in favor of the defendant Earle, as payee, the latter 
being a citizen of the State named. By a transaction taking place 
in Alabama Earle, for a valuable consideration, endorsed the bill 
to the Bank of Augusta, a Georgia corporation having the usual 
powers of banking institutions, such as the purchasing of bills of 
exchange, etc. The transaction was consummated through the 
bank's agent, acting in Alabama. The bill having been duly pro- 
tested for non-payment, the Bank of Augusta brought an action 
against Earle, as indorser, in the United States Circuit Court of 
Alabama — the federal jurisdiction being based exclusively on 
"diversity of citzenship." Stating the matter in ultimate terms, the 
two questions presented were these: First, did the Alabama law, 
the lex loci contractus, determine whether or not any "contractual" 
obligation whatever arose against Earle and in favor of the stock- 
holders of the Georgia bank? Second, if the Alabama law was 
determinative, what sort of obligation, if any, did that law actually 
create in favor of the stockholders? As to the first question, the 
Supreme Court gave an unequivocal affirmative answer; as to the 
second, the court — though somewhat obscuring the actual result 
by the use of the traditional fictional language — decided that the 
stockholders of the Georgia bank acquired in their favor, by opera- 
tion of the Alabama law, a corporate (or quasi-joint) obligation 

"(1839) 13 Pet. 519. 
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as against Earle. A few of the more important passages relating 
to these two questions must now be noticed. 

In dealing with the first question, Chief Justice Taney ex- 
pressed the views of the court as follows: 

"And it may be safely assumed that a corporation can make no 
contracts and do no acts, either within or without the state which 
creates it, except such as authorized by its charter ; * * *. The 
charter of the Bank of Augusta authorizes it, in general terms, to 
deal in bills of exchange ; and, consequently, gives it the power to 
purchase foreign bills as well as inland; in other words, to purchase 
bills payable in another state. The power thus given, clothed the 
corporation with the right to make contracts out of the state, in so 
far as Georgia could confer it. * * * Every power, however, of 
the description of which we are speaking, which a corporation ex- 
ercises in another state, depends for its validity upon the laws of 
the sovereignty in which it is exercised; and a corporation can 
make no valid contract, without their sanction, express or im- 
plied. 20 * * * Adopting, as we do, the principles here stated, 
we proceed to inquire whether, by the comity of nations, foreign 
corporations are permitted to make contracts within their jurisdic- 
tion ; and we can perceive no sufficient reason for excluding them, 
when they are not contrary to the known policy of the state, or in- 
jurious to its interests. * * * When, (as without doubt must 
occasionally happen) the interest or policy of any state requires it 
to restrict the rule, it has but to declare its will, and the legal pre- 
sumption is at once at an end." 30 

Since it is thus made clear that it is the Alabama law, the 
lex loci contractus, that determines whether the shareholders of 
the foreign corporation have acquired in their favor any obliga- 
tion at all, it remains to observe the reasoning of Taney, C. J., on 
the second question : That is, how does the Alabama law happen 
to create in favor of the stockholders a corporate (or quasi-joint) 
obligation instead of a partnership obligation and instead of no 
obligation at all. As to this, the answer of the court is more or 
less hidden beneath the fictional terms of a passage which has 
probably had more influence than any other single source in crys- 
tallizing the American terminology of foreign corporations: 

"It is very true that a corporation can have no legal existence 
out of the boundaries of the sovereignty by which it is created. 
It exists only in contemplation of law, and by force of the law; 
and where that law ceases to operate, and is no longer obligatory, 
the corporation can have no existence. It must dwell in the place 

a For precisely similar language see Thompson, J., in Runyan v. Koster 
(1840) 14 Pet. 120, 129. 

!C, (i839) 13 Pet. 319, 587, =88, 589, 590. 
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of its creation, and cannot migrate to another sovereignty. But 
although it must live and have its being in that state only, yet it 
does not by any means follow that its existence there will not 
be recognized in other places ; and its residence in one state creates 
no insuperable objection to its power of contracting in another. 
It is indeed a mere artificial being, invisible and intangible; yet 
it is a person, for certain purposes in contemplation of law, and 
has been recognized as such by the decisions of this Court. 
* * * Now, natural persons through the intervention of 
agents, are continually making contracts in countries in which they 
do not reside; and where they are not personally present when the 
contract is made; and nobody has ever doubted the validity of 
these agreements. And what greater objection can there be to the 
capacity of an artificial person, by its agents, to make a contract 
within the scope of its limited powers, in a sovereignty in which 
it does not reside; provided such contracts are permitted to be 
made by them by the laws of the place? * * * It is sufficient 
that its existence as an artificial person, in the state of its creation, 
is acknowledged and recognised by the law of the nation where 
the dealing takes place; and that it is permitted, by the laws of 
that place, to exercise there the powers with which it is 
endowed." 31 

Since we are so accustomed to solve corporation problems by 
the employment of indirect and fictional modes of description, no 
doubt the reasoning in Bank of Augusta v. Earle seems at first 
glance entirely plausible and satisfactory: Just as a natural 
person physically present in a foreign country may become a party 
to an obligation through the activity of his agent, so the foreign 
corporation — though an "artificial being" existing "only in con- 
templation of (the foreign) law" and "dwelling" exclusively 
within the territorial jurisdiction of such foreign law — may never- 
theless become a party to an obligation through the activity of its 
agent. In truth, however, are there not serious difficulties un- 
derlying this superficial analogy built up by fiction superimposed 
on fiction? According to the very hypothesis on which Chief 
Justice Taney proceeds — that is, as to the nature of a corporation 
as an "artificial being," — there seems to be a very essential differ- 
ence between the natural person and the artificial person con- 
idered as foreign principals. 

The foreign natural person is a real unit actually capable of 
making a promise or doing some other juristic act. Accordingly, 
without losing his very existence or in any way impairing his 
capacity for juristic conduct, he might actually come into the 

n (i839) i3 Pet. 519, 588, 589. 
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domestic jurisdiction and thus, as the result of his acts, become a 
party either to obligations created in his favor or to obligations 
imposed on him. When, therefore, a natural person has appointed 
an agent to act for him, it makes no difference whether the prin- 
cipal is, or is not, physically present in the jurisdiction where the 
agent acts. In either case, the lex loci contractus simply gives 
effect to the undeniable fact that the principal is the causa causans 
of the activity of the agent and that the former enjoys the 
economic benefits of such activity: no more in the one case than 
in the other is the lex loci contractus called upon to adapt its rule 
to the actional point of view of any foreign law. 

How very different the case of the foreign corporation, that 
is, if we start with Chief Justice Taney's hypothesis that such 
corporation is merely an "artificial being" existing "only in con- 
templation of {the foreign) law!" Let us assume that some 
natural person acts in a given jurisdiction as the avowed agent 
of a foreign corporation. If, ex hypothesi, we must eliminate 
the stockholders as the principals or quasi-principals in the trans- 
action, how can we discover for the purposes of thought any prin- 
cipal at all? There is no particular difficulty in the fact that 
such a principal cannot be found within the domestic jurisdiction: 
the real, and thus far insuperable, objection is that such a prin- 
cipal cannot be located either within the domestic jurisdiction or 
within the foreign jurisdiction. In this connection we may well 
pause to consider the emphatic language of Robinson, C. L, in 
Genesee Mutual Insurance Company v. Westman, 3 - an important 
Canadian case: 

"The case of Bank of Augusta v. Earle, cited in Mr. Angel's 
work, page 249, gives the authority of the Chief Justice of the 
Supreme Court of the United States, though perhaps in a quali- 
fied sense, to the principle, that a trading corporation of one state 
may make contracts in another state provided the laws of the latter 
do not in terms prohibit it. * * * It seems also as if in the 
judgment to which I refer this distinction had been overlooked, 
which seems undeniable and obvious — namely, that an individual, 
generally speaking, can go into a foreign country in time of peace 
and make a contract there, and when he sends an agent to do this 
in his stead he is only authorizing another to do an act for him 
which he would be clearly competent to do in his own person. 
The foreign corporation, on the other hand, cannot migrate from 
its proper locality; and therefore, in sending an agent to contract 
for them in another country, they are assuming to do by deputy 

"(1852) 8 U. C. Q. B. 487, 495- 
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what they could not do themselves. There seems to be a fallacy 
in overlooking the difference." 33 

But says Chief Justice Taney, in the passage already quoted : 
"It is sufficient, that its (the foreign corporation's) existence as 
an artificial person, in the state of its creation, is acknowledged 
and recognized by the law of the nation where the dealing takes 
place; and that it is permitted, by the laws of that place, to ex- 
ercise there the powers with which it is endowed." In other 
words, it would seem that the domestic law is to be regarded as 
"recognizing" the "artificial being" existing "only in contempla- 
tion of (the foreign) law." Then, if we still retain the actional 
point of view, the question immediately arises: Doesn't such 
"recognition" constitute a "contemplation" or, more technically, a 
"reincorporation" by the domestic law {lex loci contractus)? If 
this be so, haven't we, even from the fictional point of view, 
gradually reached — using the term with entire respect — a virtual 
reductio ad absurdum of the proposition that the "artificial being" 
though existing "only in contemplation of (the foreign) law" 
can, through the activity of the so-called agent, contract outside 
of the jurisdiction of such law? This seems to be so: for either 
the artificial being "recognized" — and therefore "contemplated" — 
by the domestic law as existing "in the state of its creation" 
emerges as an altogether new fictitious legal personality drawing 
the breath of life exclusively from the domestic law ; or else such 
artificial being, thus "recognized" by the domestic law, exists in 
"contemplation" of both the foreign law and the domestic law, 
thus deriving vitality from the latter as well as from the former. 
Some attention may well be given to these alternative conceptions. 

From the fictional point of view, does the so-called recognition 
by the domestic law amount to a "reincorporation" — that is, the 
creation of a new artificial being — as to all transactions taking 
place within the territorial bounds of the domestic law ? Perhaps 
the exact function performed by this law, the lex loci contractus, — 

"Compare Lasher v. Stimson (1892) 145 Pa. St. 30. In this case a New 
Jersey corporation did business in Pennsylvania without having complied 
with a statute prescribing certain conditions precedent, such as the filing 
of a certain statement, etc. In holding the "agent" of this corporation per- 
sonally liable on a contract made in its behalf, the court, speaking through 
McCullum, J., said: "When a person assumes to act for another, knowi-^; 
that he is not authorized to do so, he becomes personally liable to the party 
with whom he deals for or on account of his alleged principal. * * * 
We think that as the appellee acted without authority from the Sudsena 
company, and it was non-existent as to Pennsylvania, he is clearly liable to 
the appellant for the work done and goods furnished on his order while pro- 
fessedly acting in its behalf." 
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either by giving life to an entirely new being or (if the other 
view be preferred) by injecting additional vitality into the foreign 
artificial being — would have been more clearly apprehended if the 
so-called "recognition" of the foreign corporation had, from the 
beginning, been effectuated not by the common law as judicially 
announced in England and in the United States, but, on the con- 
trary, exclusively by express statutes of the respective sovereign 
legislative powers : the trouble is, that the common law rule works 
so smoothly — and, one might almost say, so automatically — that 
its operation and its efficacy are apt to be either overlooked or 
underrated. As already indicated, it is of course true that — on 
the basis of the so-called comity of nations and in accordance with 
the result reached in Bank of Augusta v. Earle — from the fictional 
point of view, "recognition" takes place in all common law juris- 
dictions; that is, unless, as is now frequently the case, certain 
conditions precedent are affirmatively imposed by statute. Chief 
Justice Taney, however, and likewise many later authorities make 
it very clear that it is entirely optional with the lex loci contractus 
whether such "recognition" shall or shall not take place f* and in 
a few early American and Canadian cases 35 it was strongly inti- 
mated that under the common law itself "recognition" of a foreign 
corporation as an "artificial being" could not be assumed to be in 
force as to domestic transactions. Postulating for the moment 
(contrary, of course, to the actual fact) that the dicta in these 
cases correctly enunciate the common law rule prevailing in Cali- 
fornia, let us now inquire what results might be achieved by means 
of express legislative enactment. 30 

"This elementary doctrine is recognized in cases almost without number. 
For a few authorities, chiefly very recent ones, see De Beers Consolidated 
Mines, Limited v. Howe [1905] 2 K. B. 612, 630; Paul v. Virginia (1868) 
8 Wall. 168, 181; Security etc. Ins. Co. v. Prewitt (1906) 202 U. S. 246, 
240 (motives and reasons immaterial) ; Hammond Packing Co. v. Arkansas 
(1909) 212 U. S. 322, 343 (motives and reasons immaterial) ; Am. De Forest 
Wireless Teleg. Co. v. Superior Court etc. (1908) 153 Cal. 533, 536. 

"See Bank of Marietta v. Pindall (Va. 1824) 2 Rand. 465, 474-475 ; Bank 
of Montreal v. Bethune (1832) 4 U. C. Q. B. (0. S.) 341, 350-351; Genesee 
Mutual Ins. Co. v. Westman (1852) 8 U. C. Q. B. 487, 492, 495; Union 
India-Rubber Co. v. Hibbard (1855) 6 U. C. C. P. 77, 83. 

The dicta in the Canadian authorities were expressly repudiated in a 
later case: Howe Machine Co. v. Walker (1874) 35 U. C. Q. B. 37, 45-50. 
See also, in accord with the case just cited, Coquillard v. Hunter (1875) 
36 U. C. Q. B. 316, 319 (scmble) ; Canadian Pacific R. Co. v. Western 
Union Teleg. Co. (1889) 17 Can. S. C. 151, 155. These later cases, how- 
ever, do not question in any way the proposition that it is exclusively for 
the lex loci contractus to determine whether "recognition" shall or shall 
not take place. 

^Compare introductory article, 9 Columbia Law Review 316, n. 77. 
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First, it seems very clear that the legislature might prevent the 
stockholders of any foreign corporation from doing business 
{qua corporation) in California save upon condition that they form 
a new corporation under the ordinary permissive laws, — that is, 
a regular California corporation having all the usual incidents. 
If, then, it be true that the law of the place of incorporation as 
such can impose individual obligations as a condition to creating 
and continuing the corporate entity, or if hypothetically it be con- 
ceded that such law for any other reason furnishes the controlling 
rule, it is evident that as to this matter the stockholders of a given 
foreign corporation would, upon reincorporation as above sup- 
posed, be in precisely the same position as the stockholders of any 
ether California corporation. 

Second, instead of imposing such a comparatively burdensome 
condition precedent as regular incorporation, the legislature of 
California, taking notice of the already existing organization 
effected by the stockholders of a given foreign corporation, might 
pass a special Act making them (as to all California transactions) 
a California entity or corporation, the latter differing considerably, 
perhaps, from such California corporations as are formed under 
the ordinary permissive laws. 37 That is to say, the legislature, 
for good and sufficient reasons, might, in all or nearly all respects, 
adopt for this particular case the various rules of the foreign law 
so far as concerns the rights, privileges, powers, etc., of the stock- 
holders. Whether the foreign rule in relation to the individual 
obligations of the stockholders should be adopted would, of course, 
like all other matters, rest entirely with the legislature. 

Third, the legislature, moved by the important considerations 
mentioned in the preceding paragraph, might permit some con- 
venient and easy mode of reincorporation under general laws as 
distinguished from a special Act. Thus, more specifically, a gen- 
eral statute might provide that the stockholders of a foreign cor- 
poration, by filing with the Secretary of State a copy of their 
articles of incorporation, by-laws, etc., and paying the usual fees 

"Ohio etc. R. Co. v. Wheeler (1861) 1 Black 286, 297; Railroad Co. v. 
Vance (1877) 96 U. S. 450, 456-7; Memphis etc. R. Co. v. Alabama (1882) 
107 U. S. 581, 585; Louisville etc. R. Co. v. Louisville Trust Co. (1899) 
174 U. S. 552, 562, 563 (semble); Southern Ry. Co. v. Allison (1903) 190 
U. S. 326, 338 (semble) ; Patch v. Wabash R. Co. (1907) 207 U. S. 277, 
284 (semble) ; Mackay v. New York, N. H. & H. R. Co. (Conn. 1909) 72 
Atl. 583; The Quincy Railroad Bridge Co. v. Adams Co. (1878) 88 111. 615, 
619; Attorney-General v. New York etc. R. Co. (1908) 198 Mass. 413; s. c. 
(1909) 201 Mass. 370; Carolina etc. Co. v. Southern Ry. Co. (1907) 144 
N. C. 732. See also the cases in the next note. 
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prescribed for the filing of original articles, should ipso facto 
become a California "artificial being," or corporation. It seems 
clear, under all the authorities, that if such conditions precedent 
are performed in accordance with the authorization contained in 
the original articles of incorporation, or if the benefits of such 
permissive legislation are accepted, the stockholders become 
thereby a domestic corporation. 38 The most illuminating analysis 
of this third mode of reincorporation seems to be found in Debnam 
v. Southern Bell Telephone Co., 39 and therefore a somewhat ample 
cjuotation may be justified. The facts of this North Carolina case 
as well as the decision are sufficiently indicated by the following 
extracts from the court's opinion as delivered by Mr. Justice 
Douglas : 

"It is well settled that a corporation, being a mere creature of 
the law, has no legal existence outside of the sovereignty that 
created it, except in so far as it may be recognized by the so-called 
law of comity. The rule of comity, for it is nothing more than a 
rule, is of such general acceptance as to carry with it the presump- 
tion of its existence ; but this is a mere presumption which may be 
rebutted by any act of the legislative power which may amount to 
its express or implied repudiation. Foreign corporations may be 
entirely excluded by any State, or may be admitted upon any terms 
and conditions that are not repugnant to the Constitution and laws 
of the United States. 

"The nature and status of a foreign corporation are so well 
stated in Paul v. Virginia, 75 U. S., 168, that our own views can 
best be expressed by an extended quotation. * * * 

"This able opinion coming without dissent, from the Court of 
last resort, clearly lays down the underlying principles originating 
and governing the statute now under consideration. The dangers 
therein pointed out have become too fully realized to be longer 
ignored ; and are greatly aggravated by the open policy adopted by 
certain States of chartering corporations with almost unlimited 
powers for the sole purpose of transacting business in other States. 
* * * Whatever the process may be called, the intent of the 
act, as well as its legal effect, was to make all corporations com- 
plying with its conditions domestic corporations of the State of 
North Carolina. * * * 

"But it is argued that the act has attempted to create a domestic 
corporation, not out of natural persons, but out of a foreign cor- 
poration, that has no natural or legal existence in this State. 

K St. Louis etc. Ry. Co. v. James (1896) 161 U. S. 545. S64 (semble) ; 
s. C. 46 Fed. 47, 49; Stout v. Sioux City etc. R. Co. (1881) 8 Fed. 794, 796; 
Debnam v. Southern Bell Tel. Co. (1900) 126 N. C. 831; Young v. South 
Tredegar Iron Co. (1886) 85 Tenn. 189. Compare 2 Morawetz, Priv. Corp. 
(2nd ed.) sec. 993. 

33 (1900) 126 N. C. 831, 838, 840-842. 
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This is only partially correct. Whatever may be the wording of the 
act, its effect, as well as legal intent, is to create a domestic cor- 
poration out of the stockholders of the foreign corporation. Per- 
haps it would be better to say that it enables the stockholders of a 
foreign corporation to become a domestic corporation with the 
same capital stock and identical powers, privileges and obligations. 
"Again, it is said that the act requires a foreign corporation to 
file its foreign charter and by-laws ; but this is done, not as recog- 
nizing the legal validity of such charter, but to definitely ascertain 
the powers to be conferred, which can never exceed those per- 
mitted by the Constitution and laws of this State. * * * Because, 
in building a house, a man may use some timbers hewn by someone 
else, he is none the less the builder of the house; and the defendant 
is none the less a North Carolina corporation because our laws per- 
mit it to use its New York charter and by-laws simply for the pur- 
pose of indicating the extent of its powers acquired by virtue of 
our incorporation." 

When reincorporation takes place in any of the three legislative 
modes above suggested, what is the resultant legal status ? Do the 
stockholders, having for the most part the same rights, privileges, 
powers, etc., under both the foreign law and the California law 
constitute but a single legal being drawing the breath of life from 
the latter as well as from the former ; or, according to the intrinsic 
necessities of the fictional point of view from which we are now 
proceeding, are there actually two artificial beings ? This question 
has frequently been answered by the courts in unequivocal 
terms, and it therefore seems desirable to have before us some of 
the best of these judicial expressions. In the leading case, Ohio 
& Mississippi R. R. Co. v. Wheeler, 40 decided twenty-two years 
later than Bank of Augusta v. Earle, Chief Justice Taney spoke 
for the court thus: 

"It is true, that a corporation by the name and style of the 
plaintiffs appears to have been chartered by the States of Indiana 
and Ohio, clothed with the same capacities and powers, and in- 
tended to accomplish the same objects, and it is spoken of in the 
laws of the States, as one corporate body, exercising the same 
powers and fulfilling the same duties in both States. Yet it has 
no legal existence in either State, except by the law of the State. 
And neither State could confer on it a corporate existence in the 
other, nor add to or diminish the powers to be there exercised. It 
may, indeed, be composed of and represent, under the corporate 
name, the same natural persons. But the legal entity or person, 
which exists by force of law, can have no existence beyond the 
limits of the State or sovereignty which brings it into life and 
endues it with its faculties and powers. The President and Direct- 

"(1861) 1 Black 286, 297-8. 
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ors of the Ohio and Mississippi Railroad Company is, therefore, 
a distinct and separate corporate body in Indiana from the corpo- 
rate body of the same name in Ohio * * *." 

The same notion as to the impossibility of the laws of two 
sovereignties creating, by their united force, a single legal person- 
ality has been even more emphatically expressed in the oft-quoted 
language of Breese, /., in Quincy Railroad Bridge Co. v. Adams, 
an important Illinois case. 41 In announcing the views of the court, 
this learned judge said: 

"But it is said by appellants, this corporation, although it de- 
rived some of its powers and in part its corporate existence from 
this State, derived an equal part from the sovereign State of 
Missouri, and therefore they are not a corporation created under 
the laws of either State. To this it is answered, and we think satis- 
factorily, that the legislatures of this State and of Missouri cannot 
act jointly, nor can any legislation of the last named State have the 
least effect in creating a corporation in this State. Hence, the 
corporate existence of appellants, considered as a corporation of 
this State, must spring from the legislation of this State, which, by 
its own vigor, performs the act. The States of Illinois and Mis- 
souri have no power to unite in passing any legislative act. It is 
impossible, in the very nature of their organizations, that they can 
do so. They cannot so fuse themselves into a single sovereignty, 
and as such create a body politic which shall be a corporation of 
the two States, without being a corporation of each State or of 
either State." 

Precisely the same proposition was enunciated, in somewhat 
more metaphorical language, by Mr. Justice Hargis in Newport, 
etc., Co. v. Woolley: 

"The appellant claims that it is one entity by two laws emanat- 
ing from different sovereignties. * * * Kentucky or Ohio has 
plenary power to create a corporation, but neither can create a 
part of the elements of a corporation and rely upon the other to 
complete it, and by this unauthorized marriage of distinct legisla- 
tive powers, produce a being which has not received its full life 
from either." 42 

This phase of the discussion may well be concluded with the 
apt and authoritative sentences uttered by Mr. Justice Field in 
Nashua, etc., R. Corp. v. Boston, etc., R. Corp., 43 a case before the 
Supreme Court of the United States : 

"Identity of name, powers and purposes does not create an 

identity of origin or existence, any more than any other statutes, 
___________ ___ . 

"(1880) 78 Ky. 523, 524, 525- 
"(1890) 136 U. S. 356, 373- 
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alike in language, passed by different legislative bodies, can properly 
be said to owe their existence to both. To each statute and to the 
corporation created by it there can be but one legislative pater- 
nity." 4i 

If the ideas expressed in these passages be accepted as sound, 
the next question is this: Suppose, e. g., that the stockholders of 
the Copper King, Limited, have, under the same name, been rein- 
corporated in any one of the three legislative modes already sug- 
gested ; and assume, further, that through an agent acting in Cali- 
fornia, a California contract is made in the name of the Copper 
King, Limited. On which "artificial being" is the obligation of 
this contract to rest? Of course the answer from the fictional 
point of view is simple if, with the actual authorization of the 
stockholders and officers to that effect, the agent contracts for the 
California corporation as such, and so specifies in the agreement. 
Suppose, however, that the stockholders and officers — Englishmen 
and others — authorize the particular transaction in California, but 
do not specify which entity is to be bound. It is by no means im- 
possible that, in such case, the stockholders may contend that they 
are bound, if at all, only as an English artificial being; 40 and cer- 
tainly this claim would have some additional plausibility if they had 
actually authorized the agent to contract only for the English 
entity as such. Yet the authorities seem to be uniform in assuming 
that, as to the case put, the contractual act of the agent would be 
considered the act of the California corporation. Thus, in Mis- 
souri Pac. Ry. Co. v. Meeh 49 a case before the United States Cir- 
cuit Court of Appeals, Thayer, Circuit Judge, said in the course of 
a well-considered opinion : 

"The rule, we think, that may fairly be extracted from these 
cases, is this : That whenever a corporation of one state, by legisla- 
tive sanction, becomes also a corporation of another state, either 
by the process of consolidation or otherwise, whatever acts it sub- 
sequently does or performs in the latter state it does and performs 
as a domestic, and not as a foreign, corporation. It derives all of 
its powers to act as a corporation in the state of its adoption, from 
local laws. * * * When a state pursues the latter course, and 
adopts the foreign corporation as one of its own creation, it fol- 
lows, we think, that all of its subsequent acts and transactions with- 

"See also, for excellent statements to the same effect, Beale, Foreign 
Corp. sec. 771 ; Mackay v. New York etc. R. Co. (Conn. 1909) 72 Atl. 
583, S87, per Baldwin, C. J. 

"Compare, especially, Mackay v. New York, N. H. & H. R. Co. (Conn. 
1909) 7 2 Atl. 583; also the cases cited in note 47. 

"(1895) 69 Fed. 753, 758-9- 
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in the state of its adoption are the acts of a domestic corpora- 
tion."* 1 

What are the consequences of this doctrine? To what con- 
clusion are we led in respect to the individual obligations of stock- 
holders? Suppose that it be hypothetically conceded that the lat- 
ter should, for some reason or other, be determined according to 
the law of the place of incorporation as such, rather than according 
to the law of the place of contract as such: In the case put just 
prior to the quotation from Judge Thayer, would the individual 
obligation (or non-obligation) of the English stockholder be gov- 
erned by the law of England (the place of original incorporation) 
or by the law of California (the place of reincorporation) ? Ap- 
plying the rule stated by Judge Thayer and the other authorities, it 
seems possible to reach only one result: Since, ex hypothesi, the 
stockholders have necessarily contracted in California only as a 
California corporation, their individual obligations must be deter- 
mined according to that law. Though no decision on this point has 
been observed, the conclusion here suggested seems to accord with 
the opinion of one of our ablest text-writers. 48 Conversely, as to 
an English debt the law of England would of course furnish the 
controlling rule in respect to the individual obligations of the stock- 
holders. 

The conclusions suggested in the preceding paragraph seem to 
follow, as has been said, from the doctrine enunciated so clearly 
by Judge Thayer. But at this point it may well be asked : How 
may that doctrine be supported ? Still retaining the fictional point 

"See, to the same effect, Memphis etc. R. Co. v. Alabama (1882) 107 
U. S. 581, 585; Louisville etc. Ry. Co. v. Louisville Trust Co. (1899) i/4 
U. S. 552, 562, 563; Stout v. Sioux City etc. R Co. (1881) 8 Fed. 794; Kahl 
v. Memphis etc. Ry. (1892) 95 Ala. 337; Mackay v. New York etc. R. Co. 
(Conn. 1909) 72 Atl. 583, 587; Racine etc. R. Co. v. Farmers' Loan 
etc. Co. (1868) 49 111. 331, 351-352; Quincy etc. Bridge Co. v. County of 
Adams (1878) 88 111. 615, 619; Newport etc. Bridge Co. v. Woolley (1880) 
78 Ky. 523, 526; Attorney-General v. New York etc. R. Co. (1908) 198 
Mass. 413, 421, 423. 

Distinguish the question whether the foreign entity is also bound as a 
result of the domestic act. The more common view seems to be that, on 
the theory of a joint or partnership interest, both entities incur an obliga- 
tion as a result of the same act. See Union Trust Co. v. Rochester etc. 
R. Co. (1886) 29 Fed. 609, 610; Smith v. New York etc. R. Co. (1899) 96 
Fed. 504, 506; Georgia etc. Ry. Co. v. Stollenwerck (1899) 122 Ala. 539; 
Wabash R Co. v. Dougan (1892) 142 111. 248; Newport etc. Bridge Co. v. 
Woolley (1880) 78 Ky. 523; Mississippi etc. R Co. v. Ayres (Tenn. 1886) 
16 Lea 725; Railroad v. Barnhill (1892) 91 Tenn. 395; Beale, Foreign 
Corp. sec. 781. Compare, however, Kahl v. Memphis & C. R. Co. (1892) 
95 Ala. 337. 

"See Taylor, Priv. Corp. (5th ed.) sec. 405. Compare Drinkwater v. 
Portland Marine Railway (1841) 18 Me. 35, 37. 
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of view, how may it be said that the California act of the agent is 
necessarily the act of the California entity even though the stock- 
holders and officers have perhaps authorized such agent to repre- 
sent and to bind only the English entity? Must it not be that the 
California law, the lex loci contractus, — instead of resting content 
with the mere preliminary formal process of so-called "reincorpo- 
ration" brought about in any of the three modes already dis- 
cussed — goes further and says impliedly that, as to each and every 
California act or transaction expressly or impliedly authorized by 
the stockholders, the latter will, nolens volens, be treated as sub- 
mitting to the California law and as becoming, in relation to their 
rights, duties, etc., a (new) California entity or corporation? 49 
If so, is it not this latter provision that constitutes the substantial 
and controlling part of the legislative fiat; and is it not an 
irresistible conclusion that such conditions precedent as the filing of 
copies of articles of association, by-laws, etc., — though reasonable 
and salutary — are nevertheless formal and unessential? 50 

In accordance with these views, as a fourth possible mode of 
reincorporation, the legislature of California might provide that — 
quite independently of compliance with any formal conditions 
precedent — the mere authorization of a given California act and its 
accomplishment through some agent acting in their behalf and for 
their benefit should ipso facto reincorporate the stockholders of 
any foreign corporation, thus making them, as to such act, a Cali- 
fornia "artificial being." 51 The particular California entity or 

"Compare Stout v. Sioux City & Pac. R. Co. (1881) 8 Fed. 794. 799. 
per McCrary, Circuit Judge: "The plain effect of this statute is to con- 
stitute the Sioux City & Pacific Railroad Company, at least for jurisdic- 
tional purposes, a Nebraska corporation in respect to all its transactions 
within this state; and the agents of the company, conducting its business 
in Nebraska, are the agents of the Nebraska corporation, otherwise the 
statute could have no effect whatever. If the officers and agents of this 
corporation, engaged in the transaction of its business in Nebraska, are to 
be regarded as the officers and agents of the Iowa corporation, it follows 
that the statute has made it a Nebraska corporation in name only, and 
not in fact or in law." 

""Compare introductory article, 9 Columbia Law Review 287-289. 

51 If authority be needed for what seems such a clear proposition, the 
following case appears to be precisely in point: Carolina Coal & Ice Co. 
v. Southern Ry. Co. (1907) 144 N. C. 732. The facts and the ratio 
decidendi are sufficiently indicated in the court's opinion as rendered by 
Mr. Justice Connor: 

"Section 697 of the code of 1883 * * * provides what property shall 
pass to the purchaser by a sale made pursuant to a deed of trust or 
mortgage executed by a corporation and further provides: TJpon such 
conveyance to the purchaser, the said corporation shall ipso facto be 
dissolved and the said purchaser shall forthwith be a new corporation by 
any name which may be set forth in the said conveyance, or in any writing 
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corporation would doubtless differ in some respects from the more 
ordinary California corporations, just as in the case of the other 
modes of "reincorporation" or "adoption" heretofore considered. 
But it may be plausibly assumed that, as to the proportional indi- 
vidual obligations of the stockholders, the California law would 
make no distinction between the two classes of California corpora- 
tions. Accordingly, here again, the final conclusion seems simple 
enough: the law of the place of incorporation — the law "creating 
the particular artificial being" — proves to be identical with the lex 
loci contractus; and, therefore, if from the fictional point of view 
we must attribute importance to the former as such rather than to 
the latter as such, the result is nevertheless the same: the Cali- 
fornia law furnishes the determinative rule. 

With the results of the preceding discussion before us, it seems 
possible at this point to analyze more carefully the precise prob- 
lem heretofore suggested in connection with Bank of Augusta v. 
Earle: From the fictional point of view what is the nature of the 
so-called "recognition" of a foreign corporation? We have been 
assuming for some time that the common law of California refuses 
to "recognize" a foreign corporation or to give effect to the Cali- 
fornia acts of its agents. Still retaining that hypothesis, let us 
suppose that the legislature were to provide that, as to each and 

signed by him and recorded.' * * * 'The corporation created by or 
in consequence of such sale and conveyance shall succeed to all such 
franchises, rights and privileges and perform all such duties as would 
have to be performed by the first corporation but for such sale and con- 
veyance.' * * * The statute, which is read into the decree of fore- 
closure, dissolves the old corporation, and a new one is 'forthwith' by 
operation created. * * * It is manifest that, if one or more individuals 
had purchased at the sale of the special master, the statute, being read into 
the deed of conveyance, would have quoad the property and franchise so 
purchased ipso facto converted such purchaser into a new corporation. 
Does the fact that a corporation created by and existing pursuant to the 
laws of another state, becomes the purchaser prevent the same legal result 
by operation of law? Unless the statute has this effect, by what authority 
does the Southern Railway Company, a Virginia corporation, own and 
operate a railroad in this state?" 

Compare 2 Morawetz, Priv. Corp. (2nd ed.) 955: "If the articles of 
agreement by which an association is formed provide for the incorporation 
or reincorporation of the association pursuant to the laws of another 
State, the managing agents of the association undoubtedly have authority 
to take such steps as are necessary to procure the incorporation of the 
association pursuant to the laws of such State, and no further acceptance 
or assent is necessary. A (foreign) corporation may also assent to a 
reincorporation by implication, as by accepting the benefits conferred by the 
second charter, or by assuming the franchises which it confers within 
the jurisdiction of the State which granted it." 

Compare also Young v. South Tredegar Iron Co. (1886) 85 Tenn. 189; 
2 S. W. 202, 205 (Opinion of Lurton, J. quoted post, pp. 313-4) ; McGregor 
etc. v. Erie Ry. Co. (1871) 35 N. J. Law 115, 118; Drinkwater v. Portland 
Marine Ry. (1841) 18 Me. 33, 37. 
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every act of a foreign corporation done through its agent in ac- 
cordance with the authorization of the stockholders contained ex- 
pressly or impliedly in the charter or articles of association, such 
foreign corporation should be "acknowledged and recognized" as 
having an "existence as an artificial person, in the state of its 
creation." 52 In short, the California law is to "contemplate," as 
the author of the given act, the very "artificial being" that "exists 
only in contemplation of (the foreign) law." How can this con- 
tradiction in terms be avoided? 

Since, after all, we are now dealing only with fictions, it might 
very conceivably be urged, in accordance with a suggestion already 
made, that the foreign "artificial person," upon being "recognized" 
by the domestic law, exists as a single juristic being, contemplated, 
however, both by the foreign law and by the domestic law and thus 
drawing the breath of life from the latter as well as from the 
former. But, as we have heretofore seen, in the light of the au- 
thorities proceeding from the fictional point of view, it appears 
necessary to accept, as a fundamental hypothesis, the proposition 
that it is impossible by "an unauthorized marriage of distinct legis- 
lative powers, (to) produce a being which has not received its full 
life from either." It would thus seem that we are forced to the 
alternative position that "in reality" a second "artificial being" is 
created by the domestic law under the guise (or superimposed fic- 
tion) of merely recognizing the first. 

Accordingly, the fictional point of view assumed to have been 
adopted by the fiat of the California legislature under the name of 
"recognition," though apparently single, seems nevertheless to have 
three distinct phases. Putting the same idea in more convenient, 
though perhaps less precise, form, the complex fiction called "rec- 
ognition" may be resolved, for the purposes of thought and dis- 
cussion, into three separate elements, or subordinate fictions : first, 
(and most important) that an "artificial being" is to be "contem- 
plated" as doing the particular California act; second, that such 
"artificial being" is to be considered as residing in the foreign 
jurisdiction rather than in California, the place where ordinary 
California entities or corporations dwell ; third, that this "artificial 
being" is to be treated (in most respects) as if it were identical with 
the foreign "artificial being" — as if, in other words, the two beings 
were really one. As must be evident, it is this third subordinate 
fiction that gives the name "recognition" to the entire fictional 

"Language of Taney, C. J. in Bank of Augusta v. Earle (1839) 13 Pet. 
519, 588, quoted more fully ante, pp. 298-9. 
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process; and its operation is so smooth and plausible as almost to 
obscure the existence and efficacy of the first two subordinate fic- 
tions. Despite this fact, it would seem that of the three constit- 
uent fictions the first — being identical with, or at least equivalent to, 
"reincorporation" — is the one that, in relation to our ultimate prob- 
lem, is of the essence; the other two appear to be important and 
useful merely as giving a special character to the first. All three, 
it may be added, are of course inherent not only in the California 
legislative enactment now assumed for greater vividness, but also 
in the common law rule as announced in Bank of Augusta v. Earle. 
Fundamentally there is no difference in the two cases, for in the 
latter no less than in the former the "recognition" expresses the 
will of the sovereign legislative power. All of the specific con- 
siderations to be hereafter suggested apply, therefore, to the com- 
mon law "recognition" as well as to the statutory "recognition." 

Looking for the moment exclusively at the first fiction — the 
most important phase of the legislative fiat, — is it possible to make 
any intelligible distinction between this element of the so-called 
"recognition" on the one hand, and, on the other hand, the fourth 
mode of "reincorporation," considered a few pages back? If "to 
each statute and to the corporation created by it, there can be but 
one legislative paternity," and if the foreign State and the State 
of California cannot "fuse themselves into a single sovereignty," 
it would seem to follow that the "artificial being" "contemplated" 
by the foreign law and the "artificial being" "acknowledged and 
recognized" (and hence "contemplated") by the California law are 
two distinct creatures, — one a foreign entity or corporation, and 
the other a California entity or corporation in the fundamental 
sense that it is exclusively the emanation of the California law. 63 
How could it be otherwise? Is it not the California law alone that 
can create the fictitious entity for the purpose of the California 
act? In other words, apart from that law, wouldn't the entity be, 
as said in Lasher v. Stimson, 5 * "non-existent" as to California 
transactions ? 

If this be so, it can make no essential difference that, in accord- 
ance with the second (superimposed) fiction adopted by the legisla- 
ture, the California law conceives of this particular California 
corporation as existing or residing in the foreign country rather 

M See the authorities quoted from ante, pp. 305-7. 

"(1892) 145 Pa. St. 30 (Facts and quotation given ante, p. 301, n. 33). 
See also Genesee etc. Co. v. Westman (1852) 8 U. C. Q. B. 487, 495 
(Quotation from Robinson, C. J. given ante, pp. 300-1). 
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than in California, the "dwelling-place" of ordinary California 
corporations. In truth, this second fiction — whether adopted by 
express statute as now supposed, or inherent in the common law 
as announced by Bank of Augusta v. Barle and the many authori- 
ties following that precedent — seems to be useful merely for de- 
scriptive purposes : in other words, along with the third fiction, the 
second is convenient, in many ways, to determine the specific legal 
incidents of this special California corporation as distinguished 
from ordinary California corporations. If this be granted, it 
would seem to follow that the California legislature, though adopt- 
ing the first and third fictions, might very conceivably repudiate 
or modify the second, — either as to all foreign corporations or only 
as to those appearing to require a special rule; and what may be 
done by legislative enactment can of course be done, possibly more 
smoothly and less conspicuously, by the common law prevailing in 
a given jurisdiction. The latter, to that extent breaking loose from 
the doctrine announced in Bank of Augusta v. Barle as represent- 
ing the Alabama common law, might assert that the special "arti- 
ficial being" created by the California law through the process of 
"acknowledgment and recognition" should be regarded as dwell- 
ing, at least as to certain cases, right in California, along with its 
ordinary brothers and sisters. Fortunately there are a number of 
very respectable common law authorities that bear out these sug- 
gestions ; and, in relation to our ultimate problem — the obligations 
of the stockholders in the Copper King, Limited — it appears sig- 
nificant that two of the most emphatic and most recent cases are 
from the English Court of Appeal and the California Supreme 
Court 55 respectively. Some of these authorities will now be noticed. 
Let us first turn our attention to a few American cases. In 
Young v. South Tredegar Iron Co.,™ a Tennessee case, the question 
related to the status of a Missouri corporation doing business very 
extensively in Tennessee. The statutes of the latter State pro- 
vided that foreign corporations must, as a condition precedent, file 
copies of their charter, etc., and that "such corporations shall be 
deemed and taken to be corporations of this state." In the course 
of an able opinion, delivered for the court, Mr. Justice Lurton said : 

"By a fiction of law long recognised, and which it is unnecessary 
to question in this case, a corporation dwells only in the State of 

"A quotation from the California case, Wait v. Kern River etc. Co. 
(Dec. 1909) 106 Pac. 98, 100, is given in connection with a subsequent 
part of the discussion, post, p. 321. 

"(1886) 85 Tenn. 189, 196, 197, 199. 200. 
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its creation, and cannot migrate therefrom. Bank of Augusta v. 
Earle. * * * It is, in the view we take of this case, unnecessary 
to determine whether the fiction as to the situs of the corporation 
entity ought not to yield in the interest of justice, to the actual facts 
shown in this case as to the business and property of this corpora- 
tion. The Supreme Court of the United States, in the case of 
Railroad v. Harris, say : 'Nor do we see any reason why one State 
may not make a corporation of another State, as there organized 
and conducted, a corporation of its own, quo ad hoc, any property 
within its jurisdiction.' * * * 

"The legislation by which corporations of other States are made 
corporations of this State is clearly within the legislative power. 
The record in this case does not show whether the defendant cor- 
poration has complied with the latv of registering its charter and 
filing copy with the Secretary of State; nor do we decide that such 
acts are necessary to its becoming, to all intents and purposes, a 
domestic corporation. We do find that this company is carrying 
on the business of making iron within this State; that its officers 
are here. By its by-laws Chattanooga is declared to be the general 
office of the company, and that all of its books, including its stock- 
book, are required to be kept at Chattanooga. The election of 
Directors takes place there, and its directory meet there. There is 
its seal, and there is its plant — there its corporate property of 
every kind. * * * 

"In view of all these facts * * * we can but presume, in the 
absence of proof to the contrary, that this corporation has filed its 
charter * * * and while a foreign corporation in one sense, yet 
by legislative power it is likewise a domestic corporation. The 
Hction that the corporate entity is in Missouri is overthrown by 
the fact that it is likewise a domestic corporation, and stands in 
all particulars as other domestic corporations." 

A more unequivocal judicial declaration that the "artificial 
being" recognized by the domestic law may in certain cases be 
regarded as dwelling at home is to be found in a comparatively 
recent North Carolina case, Goodwin v. Claytor.* 7 The views of 
the court were expressed by Mr. Justice Walker as follows: 

"Considering the special facts of this case, we find that the 
tobacco company obtained a charter in New Jersey for the avowed 
purpose of establishing its principal office and transacting its busi- 
ness in this State. It was bom, it is true, in New Jersey, but it 
lives, moves and has its being in this State. It is nominally a cor- 
poration of the other State, where it was originally created, but 
in realty has its home, its domicile, here. * * * It has been said 
that a corporation must dwell in the place of its creation and can- 
not migrate to another sovereignty (Bank v. Earle, jj Pet., 588), 

"(1904) 137 N. C. 224, 234, 235. 
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but this dictum has been held to be nothing but a rhetorical state- 
ment. 68 * * *" 

Passing at this point to a consideration of the English cases, we 
find that, despite the efforts of counsel to establish in toto the fic- 
tional point of view announced by Chief Justice Taney, the English 
courts have repeatedly repudiated the second fiction now under 
consideration. In Dunlop, etc., Co. Limited v. Actien-Gesell- 
schaft, etc.™ a case before the English Court of Appeal, Romer, 
L. /.,°° said : 

"The result of the authorities appears to me to be that, if for a 
substantial period of time business is carried on by a foreign cor- 
poration at a fixed place of business in this country, through some 
person, who there carries on the corporation's business as their 
representative and not merely his own independent business, then 
for that period the company must be considered as resident within 
the jurisdiction for the purpose of service of a writ." 61 

Comparatively recently the judges of the English Court of 
Appeal have even more emphatically rejected the notion that the 
"artificial being" contemplated by the English law as the result of 
foreign incorporation cannot exist and reside within the territorial 
bounds of England. Thus, in De Beers Consolidated Mines, Lim- 
ited v. Hozve," 2 deciding that a foreign corporation may under 
some circumstances be resident in England for the purpose of the 
income tax, Mathew, L. I., in concurring with Collins, M . JR., and 
Cozens-Hardy, L. /., stated his views in no uncertain terms : 

"The question is, having regard to all the circumstances, where 
the company can be said to reside. The appellant's counsel con- 
tended that a company can only reside in the country where it was 

"For other American cases of similar purport as to the possibility of a 
so-called foreign corporation's existing and residing within the domestic 
jurisdiction, see Wait v. Kern River etc. Co. (Cal. 1909) 106 Pac. 98, 100 
(quoted from post, p. 321) _; Ricker v. American Loan & Trust Co. (1885) 
140 Mass. 346, 350; Colonial etc. Co. v. Northwest Thresher Co. (1905) 
14 N. D. 147. 

"[1902] 1 K. B. 342, 349. 

"Collins, M. R and Mathew, L. J. expressed opinions precisely in 
accord with that of Romer, L. J. 

The Risdon case, it is interesting to note, was decided by the same 
three judges sitting as the Court of Appeal. Compare n. 63. 

"For English cases of similar purport, see Carron Iron Co. v. Maclaren 
(1855) S H. L. C. 416, 449, per Lord St. Leonards; Newby v. Van Oppen 
(1872) L. R. 7 Q. B. 293, 295, per Lord Blackburn; Haggin v. Comptoire 
D'Bscompte de Paris (1889) 23 Q. B. D. 519, 522, per Cotton, L. J.; 
Russell v. Cambefort (1889) ■ 23 Q. B. D. 526, 528, per Cotton, L. J.; 
Compagnie Generate Transatlantique v. Law [1899] A. C. 431; Logan v. 
Bank of Scotland [1904] 2 K. B. 495, 499. 

M [i905] 2 K. B. 612, 641. 
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incorporated, that its powers cease, and its existence ends, when 
once the boundaries of that country are passed ; and they relied on 
certain American cases to establish that proposition." [Black- 
stone Manufacturing Co. v. Inhabitants of Blackstofie (Mass. 
1859) 13 Gray 488; Bank of Augusta v. Earle (1839) 13 Pet. 
519; Ohio, etc., R. Co. v. Wheeler (1861) 1 Black 286, 
295, 297.] "When these cases are looked at, they only appear 
to indicate the existence of an opinion on the part of some 
American lawyers of a somewhat technical nature — namely, that 
in legal theory corporations cannot have any existence outside the 
boundaries of the country in which they are incorporated; but 
that theory appears practically to have but little substance in it. 
// cannot be disputed that a foreign corporation can sue and be 
sued in this country, and can enforce contracts here; and it is every 
day's experience that foreign companies carry on business here 
quite as effectively as if they were incorporated in this country. 
It seems impossible to contend under these circumstances that they 
do not reside where they so carry on business, or that their ex- 
istence must be treated as confined to the country of their incorpo- 
ration. The practice of business and of the law appears quite in- 
consistent with such a view." 63 

In view of the considerations and authorities thus far presented, 
this much may now be fairly clear : By the first subordinate fiction 
inherently involved in "recognition," the California law, not being 
able to "fuse" with the foreign law, creates a new and independent 
corporate entity as the author of the particular California act. 
This being so, it follows as a corollary that the law of California, 
having the entire matter in its control, may, for descriptive pur- 
poses, say where such entity shall be regarded as residing. In 
accordance with the second constituent fiction, this law, following 
the doctrine of Bank of Augusta v. Earle and other cases, in gen- 
eral postulates the foreign country as the residence of the special 
California entity. Since, however, this superimposed fiction is not 
essential but merely descriptive, it may occasionally "yield," to use 
the term of Mr. Justice L,urton ; and, accordingly, as shown by the 
cases from England, California and other jurisdictions, the entity 
is occasionally regarded as dwelling right in the domestic jurisdic- 
tion along with ordinary domestic entities. 

These authorities, though relating primarily to residence, seem 
to lend much support to the next proposition to be suggested: 

^See also the concurring opinions : Collins, M. R. [1905] 2 K. B. 612, 
63S ; Cozens-Hardy, L. J. Ibid. 643 ; and compare note 60, second paragraph, 
supra. 

The decision of the Court of Appeal was affirmed by the House of 
Lords, the latter court adopting the same line of reasoning: De Beers 
Consolidated Mines, Limited v. Howe [1906] A. C. 455, 458, 460. 
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Just as the superimposed fiction of foreign residence, though ordi- 
narily adopted, is not intrinsically necessary, and just as this mat- 
ter rests entirely with the California law, so, as an additional 
corollary, it seems to be exclusively for that law to say what the 
identity of its "artificial being" shall (fictionally) be taken to be. If, 
according to the fundamental hypothesis derived from Ohio & 
Mississippi R. Co. v. Wheeler * and the other cases already noticed, 
the entity regarded as the author of the California act is "in 
reality" the creation of the law of that State, that basic fact is 
not negatived merely because such law, instead of proclaiming 
in ipsissimis verbis that a reincorporation has taken place, asserts 
merely — in accordance with a further (superimposed) fiction — 
that the artificial person doing the act is identical with the arti- 
ficial person of the foreign law: in other words, that the Cali- 
fornia law merely "recognizes" an already existing foreign entity 
or corporation. If intrinsically a reincorporation takes place, it 
can make no difference that, by the third constituent fiction, a 
false identity or (possibly with greater historical accuracy) 65 a 
mistaken identity is traditionally assigned to the new being: Call- 
ing the California artificial being by its right name is not a sine 
qua non either to its genuine existence or to its distinct personality. 
In connection with these suggestions, it may be well to compare 
the reasoning of Bedle, /., in McGregor v. Brie Railway Co.: 

"The title of the act of 1862 declares that it is an act not only 
to confirm the sale under the foreclosure of the property, rights, 

"(1861) 1 Black 286, 297. For quotations from this case and from 
others to the same effect, see ante, pp. 27-29. 

ra It appears significant that Ohio etc. R. Co. v. Wheeler — holding that, 
in the very nature of things, two States cannot give life to a single 
corporate entity — was decided twenty-two years later than Bank of Au- 
gusta v. Earle, the opinion in each case being delivered by Chief Justice 
Taney. In the judgment of the present writer, it is by no means impos- 
sible that, if the chronological order of these two cases had been exactly 
the reverse, the desirable result reached in the Earle case would have 
been expressed in terms of reincorporation. But, the chronological order 
being what it is, the present problem exists: that is, to retrace the steps 
in the Earle case as viewed in the light of the Wheeler case. It is true 
that the three constituent fictions inherent in "recognition" were not 
consciously wrought: the complex fiction of "recognition," with all its 
intrinsically necessary implications, seems to have been devised at a 
single stroke. But that fact in no way militates against the possibility of 
subsequent analysis. 

In connection with this matter it is noteworthy that, the English 
cases having been comparatively free from the influence of the Earle case, 
the judicial expressions in the former, either explicitly or implicitly, have 
been from the beginning more in harmony with the idea of reincorporation. 
Thus, as early as 1855 we find Lord St. Leonards giving his famous 
dictum: "I think that this Company may properly be deemed both 
Scotch and English." (See post, p. 319.) 
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and franchises of the New York and Erie Railroad Company, but 
to complete the organization of the Erie Railway Company, and 
the powers and provisions of that act, with the preliminary act of 
i860, are such as necessarily to give the Erie Railway Company 
the character of a corporation of this State, although it is not so 
expressly declared. Liverpool Ins. Co. v. Mass, 10 Wall. 567. 
There is not a mere incidental power conferred or confirmed, but 
the intrinsic nature of the franchises and privileges the Erie Com- 
pany is authorized to possess and enjoy in its corporate name, as 
well as the liabilities imposed by the act of 1862 were such as, ipso 
facto, to make it a domestic corporation."™ 

As we have seen, there are, in respect to the second fiction, a 
number of authorities confirming the views here presented. Can 
the same thing be said as to the third -fiction? In Goodwin v. 
Claytor, e7 already noticed in relation to the residence of the entity 
known to the domestic law under the guise of "recognition," Mr. 
Justice Walker makes the significant remark: 

"It is nominally a corporation of the other State, but in reality 
has its home, its domicile, here. * * * " 

In other words, calling the entity a foreign corporation is a mere 
matter of names! In Carron Iron Company v. Maclaren ai we have 
some language of Lord St. Leonards even more directly to the 
point. In characterizing a corporation doing business in England, 
he said: 

"(1871) 35 N. J. Law 115, 118. 

There are, of course, many judicial dicta asserting, in substance, that 
"the fact that the legislature of a state passes a statute licensing a corpo- 
ration created by or under the laws of another state to do business within 
its limits does not have the effect of creating a corporation, or make the 
corporation any the less a citizen and resident of the other state, and of 
that state only" (1 Clark & M., Priv. Corp. sec. 119). But, in the very 
nature of things, the actual decisions in these cases as distinguished from 
the dicta are merely to the effect that in one or more particulars the so- 
called foreign corporation is not to be subject, under the domestic law, 
to the same legal incidents as ordinary domestic corporations. Indeed, 
almost all of such cases in the United States Supreme Court relate merely 
to the anomalous doctrine of federal jurisdiction on the basis of diversity 
of citizenship ; and it would seem that practically no significance can be 
attached to these dicta if one is concerned with the question whether or 
not "reincorporation" in the absolutely fundamental sense has taken place. 
Compare St. Louis etc. Ry. Co. v. James (1896) 161 U. S. 545, 563, 565; 
Southern Ry. Co. v. Allison (1903) 190 U. S. 326, 335, 338; Patch v. 
Wabash R. Co. (1907) 207 U. S. 277, 283. Moreover, as yet there does not 
appear to be on record any judicial analysis or explanation of the so- 
called "recognition" of a foreign corporation as presented by Chief Justice 
Taney; and until some attempt is made in that direction, it is too much 
to expect a more technically explicit and precise terminology. 

"(1904) 137 N. C. 224. 

"(iSSo) 5 H. L. C. 416, 449-450. 
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"They are incorporated, and they are called a Scotch corpora- 
tion ; their manufactories are in Scotland, but they have houses of 
business in England, which they necessarily carry on by agents or 
managers; and they have real as well as considerable personal 
property in England. * * * / think that this Company may prop- 
erly be deemed both Scotch and English. It may, for the purposes 
of jurisdiction, be deemed to have two domiciles. * * * The 
corporation cannot have the benefit of its place of business here 
without yielding to the persons with whom it deals a corresponding 
advantage." 

This passage has apparently proved puzzling to text-writers; 
and, being sometimes thought erroneous, it has caused much specu- 
lation and questioning as to the possibility of a single legal person 
having two domiciles at the same moment of time. Of course! 
But when we once observe that there are "in fact" two legal per- 
sons, it seems necessary — if the fiction of domicile is to have an 
appropriate significance — to assign a domicile to each corporate 
entity. 09 So too, for similar reasons Lord St. Leonards appears, 
quite fundamentally, to have been entirely right in characterizing 
the company as "both Scotch and English." 

By reason, however, of the historical development of the pres- 
ent subject and the early crystallization of the third fiction more 
or less in accordance with the terminology of Chief Justice Taney, 
the judicial reaction is apt to be very gradual; and therefore it 
would of course be vain to expect to have in every case an abso- 
lutely explicit expression as to the true identity of the "legal per- 
son" created by the domestic law. For the present, even compara- 
tively slight hints, explicit or implicit, are entitled to respectful 
consideration. Accordingly, it seems well to notice the pregnant 
language used by Lord Justice Cotton in an important case, Hag- 
gin v. Comptoir D'Escompte de Paris. 70 Speaking of a French 
banking concern doing business in England, the learned Justice 
said: 

"I see nothing in the rule (i. e., as to service of writs) which 
shews that it is not applicable to foreign corporations; and in my 
opinion it would be wrong to say that the rule does not apply to 
foreign corporations, that is, corporations established by foreign 
law, which are carrying on business, and therefore are resident, in 
England, and are submitting themselves to the laws of this country. 

°For similar statements that "a" corporation may have two domiciles, 
see Newby v. Van Oppen (1872) L. R. 7 Q- B. 293, 295 (.per Lord 
Blackburn, quoting Lord St. Leonards with approval) ; Ricker v. American 
Loan and Trust Co. (1885) 140 Mass. 346, 350 (per C. Allen, J., citing 
Lord St. Leonards' opinion). 

,0 (i889) 23 Q. B. D. 519, 522. 
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* * * Is this corporation resident in this country? I think it is. 
The principal part of its business is carried on at the office in 
London, and I think that when a foreign corporation, established 
by foreign law, sets up an office in England and carries on one of 
the principal parts of its business here, it ought to be considered 
as resident in England, and be treated as if it were established by 
English law." 

In De Beers Consolidated Mines v. Howe, 71 already noticed at 
greater length, equally significant language was used by Mathevv, 
L.J., one of the judges who subsequently decided the Risdon case: 

"It cannot be disputed that a foreign corporation can sue and 
be sued in this country, and can enforce contracts here; and it is 
every day's experience that foreign companies carry on business 
here quite as effectively as if they were incorporated in this 
country." 

"Corporations * * * which are resident in England, and are 
submitting themselves to the laws of this country!" "Ought to be 
considered as resident in England, and be treated as if it were 
established by English Law!" "Quite as effectively as if they 
were incorporated in this country!" Suppose that we shift the 
scene and contemplate the Copper King, Limited, having large in- 
terests and extensively engaged in mining in California — all within 
the express authorization of the Memorandum and Articles to 
trade in the United States or elsewhere. 72 What are the residence 
and the identity of the legal person contemplated by the Cali- 
fornia law for the purpose of the company's elaborate transactions ? 
The answer would seem to be found in a very recent California 
case characterizing a corporation which had organized under the 
laws of Arizona. In Wait v. Kern River, etc., Co., the Supreme 
Court of California, speaking through Mr. Justice Angellotti, seems 
to give us something more than a hint as to both the residence and 
the identity of the corporation created by the California law under 
the guise of "recognition": 

"[1905] 2 K. B. 612, 641. 

"It will be remembered that, in accordance with the unequivocal au- 
thorisation contained in the Articles of Association of the Copper King, 
Limited, a copy of its Memorandum and Articles of Association was duly 
filed with the Secretary of State of California; in other words, as an 
Englishman would say, the company was "registered" in California. (See 
statement of facts, ante, p. 287.) This was done pursuant to the express 
requirements of a statute which is precisely parallel to the statute requiring 
original articles of so-called California corporations to be filed. If, 
therefore, such formal matters can possibly be thought to have any 
magical efficacy in bringing about the creation of a California corporate 
entity, even such superficial test is satisfied. (Compare what is said ante, 
PP- 303-4 and n. 38.) In truth, however, — as already suggested — such 
formal matters do not seem to be of the essence. (See ante, pp. 308-310 
and nn. 40-51.) 
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"It is well settled that for the purposes of execution or attach- 
ment, the situs of shares of stock is within the state where the cor- 
poration resides, and that they may lawfully be levied on in such 
state though owned by a non-resident. * * * In other words, 
wherever such stock constitutes the subject matter of an action, 
we see no reason why it should not be held to be within the state 
where the corporation resides. That state is ordinarily, of course, 
the state by or under the laws of which the corporation was created. 
Defendant corporation was, as we have seen, organized under the 
laws of Arizona. But for all practical purposes, according to the 
record, it is a California corporation. Its contemplated business 
was all to be transacted in this state, all its property is here and 
it does business nowhere else. As was said by Judge Lurton of 
another corporation in Young v. South Tredegar Co., 85 Tenn. 
189, 'its whole tangible and ponderable substance is in this state.' 
It is a foreign corporation only in the sense that it is created in 
another state and continues to enjoy corporate life by permission 
of that state. In every other sense, it is solely a California corpo- 
ration. So far as it in fact does or can do business at all, it does 
it solely by permission of this state, and within its borders. Under 
such circumstances its residence in Arizona, or anywhere else out- 
side of California, is the merest fiction. As to such corporation, 
so organized and situated in regard to all its business and property, 
we can see no good reason why, as was said in the case last cited, 
'the fiction as to the situs of the corporation entity ought not to 
yield in the interest of justice to the actual facts,' to an extent suf- 
ficient to warrant the holding that the corporation is sufficiently a 
resident, of this state to bring it ■within the rule applicable to domes- 
tic corporations as to the situs of its stock." T3 

It is true that the "Arizona" association discussed in this passage 
had some extreme features. But it is difficult to see how, in our 
present examination of fundamentals, these differential character- 
istics can be considered of crucial importance. The second and 
third fictions may be more conspicuous and obtrusive in their 
application to the Arizona concern, but that is all. If they must 
yield as to such a corporation, the California law has the inherent 
power to make them yield as to any others ; and the fact that this 
is so certainly seems to confirm the view that, in the last analysis, 
the process of "recognition" always brings into life a new and 
distinct legal personality. 

"(Cal. 1909) 106 Pac. 98, 100. In the Law Quarterly Review a learned 
English writer, in commenting briefly on the Risdon case just after it was 
decided, made this pregnant remark: "Fortunately for the defendant share- 
holder the forum was an English Court: a California Court might have 
arrived at quite a different conclusion : it might have treated the company 
as having elected to trade under the law of its adopted country." (21 
Law Quart. Rev. 105.) 
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The fiction of "recognition" having received a somewhat ex- 
tended consideration as to all its elements, to what conclusion are 
we led? As to cases "4," "5," and "6," based on the facts of the 
Risdon case, has the California law — from the fictional point of 
view — the power to impose individual obligations on the Copper 
King's California, New York and English stockholders, so far as 
the California transaction is concerned? If this may be done by 
original "incorporation" or by any one Of the more formal modes 
of "reincorporation," common sense would seem to join with legal 
reasoning in asserting that informal reincorporation under the 
guise of "recognition" must have equal efficacy. Indeed, the same 
conclusion would appear to be warranted whether or not "recogni- 
tion" be thought to involve an intrinsic reincorporation in the most 
precise and technical sense: in any event it is a very substantial 
equivalent. Since the law of California creates the corporate 
entity which is regarded as the author of the acts done within its 
borders, that law may determine the precise nature of such entity 
and may, as a condition to its creation and activity, subject the 
stockholders to individual obligations. 74 The result here suggested 
accords with the views expressed in a number of cases. 

Thus, in a comparatively early case, Drinkwater v. Portland 

"When the Risdon case was before the lower court (Mr. Justice 
Kennedy), apparently no argument was made to the effect that the 
Copper King, Limited should be regarded as having been intrinsically 
"reincorporated" under the California law. (See argument of counsel, 
[1905] 1 K. B. 304, 308-9.) Shortly after Mr. Justice Kennedy's decision, 
however, the writer of the present article, though not connected with 
the case, urged this line of reasoning very briefly in a memorandum 
presented to the San Francisco attorney for the Risdon Iron and Loco- 
motive Works; and, thereafter, when the case was heard by the Court 
of Appeal, counsel for the plaintiff argued inter alia: "In Lindley on 
Companies, 6th ed., vol. ii., p. 1222, it is said, 'The right of a corporation 
to sue in a foreign country, as well as its right to contract in a foreign 
country, are both based, not on the law of the State creating the body 
corporate, but on the extent to which the foreign State chooses to recognize 
that law'; but the author adds, 'It is curious, however, that this point 
should never have- been discussed or formally decided in this country.' 
Therefore the company when trading in California should be treated as 
reincorporated there and subject to California law, and not as a company 
subject to limitations imposed by English law." (See argument for 
plaintiff, [1906] 1 K. B. 49, 54.) 

Despite the fact that the three learned judges decided against the 
plaintiff, this line of argument was not answered, or indeed even noticed, 
in their opinions; and that too, even though they proceeded on the 
"fiction theory" to support the result reached. (See especially the opinion 
of Romer, L. J.) The argument as to "reincorporation" — thus ignored 
by the Court of Appeal,— was, however, approved a few months later in 
an interesting article by an English writer, the latter referring specifically 
to the Risdon case: E. Hilton Young, The Legal Personality of a Foreign 
Corporation, 22 Law Quart. Rev. 178, 188. 



STOCKHOLDERS' INDIVIDUAL LIABILITY. 323 

Marine Raihvay™ the question concerned the individual obliga- 
tions of stockholders in a Georgia corporation which, by statute 
enacted in 1837, had been expressly permitted by the State of 
Maine "to establish and keep an office of business within this State, 
and to employ their surplus capital and funds in * * * con- 
formity with their act of incorporation, to an amount not exceeding 
one hundred thousand dollars," and "by their corporate name, 
* * * sue and be sued, plead and be impleaded, in any Court of 
law or equity in this State." The reasoning of the Supreme Court 
of Maine, by Mr. Chief Justice Weston, is entirely apposite: 

"The State of Maine, having recognized the corporate existence 
of the Georgia Lumber Company, and invested it with certain 
powers, it became thereupon subject to the provisions of the statute 
of 1836, c. 200, concerning corporations. By the third section of 
that statute, individual stockholders are made liable for corporate 
debts. And their property may be taken on the execution of the 
judgment creditor where there is a deficiency of attachable corpo- 
rate property or estate." 

The Maine statute of 1836, cited in this passage, provided "that 
in all corporations hereafter created by the legislature * * * the 
shares of individual stockholders shall be liable for the debts of 
the corporation." In accordance with the views heretofore ex- 
pressed, this statute, if given a literal interpretation, directly ap- 
plied, as decided by the court, to the Georgia association and other 
foreign corporations as well as to associations originally incorpo- 
rated under the laws of Maine. At the present time, however, in 
practically all jurisdictions, such a statute would be construed as 
not intended to affect corporations created under the guise of "rec- 
ognition." Thus, e. g., the statute of Kansas relating to the indi- 
vidual liability of stockholders doubtless applies only to the ordi- 
nary corporations of Kansas and not to foreign associations doing 
business therein. It is for this reason that there are so few 
authorities dealing with the present question. On the other hand, 
the California statute, it must be remembered, applies in express 
terms to "foreign" or "extra-state" corporations as well as to 
domestic ones; and so too, in certain other States statutes recently 
made the basis of judicial decision, "foreign" or "extra-state" cor- 
porations are directly aimed at. 

The next case to be noticed is Second Nat. Bank v. Hall, de- 
cided by the Supreme Court of Ohio. The facts and the ratio 
decidendi are sufficiently indicated in the opinion of the court as 
expressed by Boynton J.: 

"(1841) 18 Me. 35, 37, 38. 
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"The second ground upon which the liability of the defendants, 
as partners, is claimed to arise is, that the company, although it 
may have a legal existence in Kentucky, has, and can have, no such 
existence in Ohio ; that its incorporation in the former state to con- 
duct a business beyond its limits, and within Ohio, is a fraud upon 
our laws, because the stockholders are not, by the laws of Ken- 
tucky, individually liable to any extent for the debts of the corpo- 
ration. How this fact, if true, in the absence of a statutory regu- 
lation, operates to make the defendants liable on a promise they 
never made, either expressly or impliedly, it is difficult to under- 
stand. It is not doubted, that a state may forbid a foreign corpo- 
ration from exercising corporate powers within its limits, or may 
lay such restrictions upon their exercise as will prevent it, except 
on condition that the stockholders become bound for the debts of 
the corporation." ™ 

It now seems worth while to compare what appears to be an 
essentially similar line of reasoning in Bateman v. Service, an im- 
portant English authority not cited by counsel or court in the 
Risdon case. Both the facts and the grounds of decision are con- 
cisely stated by Sir Richard Couch, delivering the opinion of the 
Privy Council : 

"The case states that * * * 'the defendant was * * * 
a shareholder in and he was also one of the directors of a com- 
pany which was duly formed * * * in the colony of Victoria 

* * * , and all the shareholders except two,' who are named, 
resided, and those two now reside, out of Western Australia, 

* * * that 'the company,' as stated in the memorandum of asso- 
ciation, was formed in Victoria for the object, amongst others, 

* * * 'to deal in * * * timber in Western Australia or in 
any other part of the world.' The case then states * * * that 
the organization and government of the company were exclusively 
in Victoria, where its directors all resided, and where it had its 
principal place of business; that the company carried on business 
on a large scale in Victoria, and that its operations in Western 
Australia were conducted by Mr. William Wanliss, the then local 
agent and manager * * * . The question in the case was, 
whether the Defendant * * * could be made liable for the debt 
which had been contracted by Wanliss as its (the company's) agent. 

"In the argument for the Appellant it was conceded that the 
general principle was, as stated by Mr. Justice Lindley in his work 
on Partnership, 'that if a company is incorporated by a foreign 
Government so that by the constitution of that company the mem- 
bers are rendered wholly irresponsible, or only to a limited extent 
responsible, for the debts and engagements of the company, the 
liability of the members as such would be the same in this country 
as in the country which created the corporation.' But it was con- 

"(1878) 35 Oh. St 158, 166, 167. 
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tended that the Legislature of Western Australia had a right, if 
it thought fit, to annex any kind of condition to the carrying on 
business in their own territory, and that, by the construction which 
should be put upon the Ordinance of 1858, it had enacted that un- 
less a foreign corporation, carrying on business in Western Aus- 
tralia, complied with this Ordinance and was registered according 
to its provisions, its individual members should be liable to be sued 
for its debts. It was stated, and properly, that the real question in 
the case was whether the Western Australian Legislature so 
enacted. 

"In considering that question, we may first look at the prin- 
ciple which is laid down by Story, and quoted by the Chief Justice 
in his summary of the argument for the Plaintiff, in these words : — 
'In the silence of any positive rule affirming or denying or restrain- 
ing the operation of foreign laws, Courts of justice presume the 
tacit adoption of them by their own Government, unless they are 
repugnant to its policy or prejudicial to its interests.' Therefore, 
we have to see whether, upon the true construction of this Ordi- 
nance, the Legislature of Western Australia has said that a com- 
pany incorporated in another colony or in a foreign country, not 
having complied with its provisions, cannot carry on business or 
make contracts in Western Australia by its agent without its 
members being liable individually for its debts or engagements. 

"Now an examination of the ordinance appears to shew that 
this was not the intention." " 

Thus far, in discussing case "4" 78 (and incidentally also cases 
"5" and "6") we have had in review such principles and authori- 
ties as seem to shed light on the individual obligations of stock- 
holders, when considered according to the so-called "fiction theory" 
of corporations. This phase of the matter, however, — as indicated 
at the outset — has been touched on merely as a preliminary to the 
reduction of the judicial rulings to their lowest terms. Thus it 
will be remembered that cases "i," "2" and "3" were considered 
according to what may be called, in contrast, the "realistic theory," 
— in other words, according to the ultimate facts; and, likewise, 

"(1881) L. R. 6 App. Cas. 386, 388, 389, 390. Consider also, as a very 
instructive authority, Nelson v. Bank of Fergus Co. (C. C. A. 1907) 157 
Fed. 161, 167. In this case the court sustained a statute of Montana 
imposing — as to both past and future debts — a joint and several liability 
on all directors of a foreign corporation failing to file certain annual 
reports. Adams, Circuit ludge, said: "The amendment in question is a 
constitutional and appropriate exercise of the sovereign power of the 
state over corporations, whether domestic or foreign, in the nature of a 
regulation to secure safety to its citizens and conformity to its internal 
policy" — citing, among others, the case of Pinney v. Nelson (1901) 183 
U. S. 144- 

Further cases such as the above will be noticed hereafter. 

"See ante, p. 288, for an outline of the six typical questions based on 
the facts of the Risdon case. 
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in the concluding part of this discussion an attempt must be made 
to apply the same method to cases "4," "5," and "6," taken in their 
regular order. Most of the authorities more specifically in point 
have been reserved for treatment from this point of view. If it be 
thought that even according to the "fiction theory" — correctly 
understood — the stockholders in the Copper King, Limited, be- 
came subject to the individual obligations expressly imposed by the 
California law in respect to the transaction in that State, must not 
even the slightest doubt vanish when the obscuring fictions or fig- 
ures of speech are brushed aside and the ultimate relations are 
considered in comparison with the strongly analogous cases of 
agency and partnership? 

(To be concluded.) 

Wesley Newcomb Hohfeld. 
Leland Stanford Jr. University. 



